


As more countries look to follow evidence-based policies on drug law 
reform, this book is a welcome addition to the literature on this subject. 
The “war on drugs” has been a failure. Policymakers need to know what 
the alternatives to futile attempts to prohibit drugs are. This book draws 
on the work of international experts to explore such options.

Rt Hon Helen Clark, former Prime Minister of  
New Zealand and member of the Global Commission on Drug Policy

This is a comprehensive account of the diverse forms that cannabis legali-
zation has taken in recent years, with a separate chapter telling the story 
and considering the lessons for each case, ranging from Uruguay to Spain 
to Canada, with US states, Jamaica, the Netherlands and other places in 
between. Other chapters consider lessons for cannabis control from regu-
lation of alcohol and of tobacco, and from New Zealand’s attempts to 
regulate “legal highs”. It’s a “must read” for anyone interested in drug 
policy: its histories are memorable, its interpretations thought-provoking. 
It’s worthwhile reading too for anyone interested in market regulation, 
in public health policy, or in law reform.

Prof. Robin Room, Centre for Alcohol Policy  
Research, La Trobe University

Professors Decorte, Lenton, and Wilkins have assembled a global all-star 
team of drug policy researchers for this excellent book. It’s a must read for 
those seeking new insights about the past, present, and future of cannabis 
legalization.

Dr. Beau Kilmer, coauthor of Marijuana Legalization:  
What Everyone Needs to Know and Director of the  

RAND Drug Policy Research Center





Legalizing Cannabis

Marijuana is the most widely used illegal drug in the world. Over the past couple of 
decades, several Western jurisdictions have seen reforms in, or changes to, the way 
 cannabis use is being controlled, departing from traditional approaches of criminal prohibi-
tion that have dominated cannabis use control regimes for most of the twentieth century. 
While reform is stalled at the international level, the last decade has seen an acceleration of 
legislative and regulatory reforms at the local and national levels, with countries no longer 
willing to bear the human and financial costs of  prohibitive policies. Furthermore, legali-
zation models have been implemented in US states, Canada and Uruguay, and are being 
debated in a number of other countries. These models are providing the world with 
unique pilot programs from which to study and learn.

This book assembles an international who’s who of cannabis scholars who bring together 
the best available evidence and expertise to address questions such as: How should we 
evaluate the models of cannabis legalization as they have been implemented in several juris-
dictions in the past few years? Which scenarios for future cannabis legalization have been 
developed elsewhere, and how similar/different are they from the models already imple-
mented? What lessons from the successes and failures experienced with the regulation of 
other psychoactive substances (such as alcohol, tobacco, pharmaceuticals and “legal highs”) 
can be translated to the effective regulation of cannabis markets?

This book may appeal to anyone interested in public health policies and drug policy 
reform and offers relevant insights for stakeholders in any other country where academic, 
societal or political evaluations of current cannabis policies (and even broader: current 
drug policies) are a subject of debate.

Tom Decorte is Professor of Criminology and Director of the Institute for Social Drug 
Research (ISD) at Ghent University (Belgium). He is co-founder of the Global Cannabis 
Cultivation Research Consortium (GCCRC). He has been advisor to a range of organiza-
tions on policies to improve public health relating to the use of drugs around the world.

Simon Lenton is a Professor and the Director of the National Drug Research Institute at 
Curtin University, Australia, and works part time as a clinical psychologist. He has published 
widely on drugs, health and the law and provided advice to a range of government and private 
organizations on evidence-based drug policy and other drug issues.

Chris Wilkins is Associate Professor and is the leader of the drug research team at SHORE 
& Whāriki Research Centre, Massey University, New Zealand. He has researched drug 
trends, drug markets and drug policy change. Dr Wilkins has been an invited speaker at 
international meetings in Europe, the United States and Australia.
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Foreword

Ruth Dreifuss

According to the Single Convention on Narcotic Drugs, the non-medical 
use of all cannabis ingredients was destined to be eliminated from our planet 
between 1964 and 1989. Since then, the number of its consumers has 
increased massively and represented in 2017 a clear majority among the 271 
million people reported to have used illicit drugs: 188 million. It is unclear how 
many of the 35 million people suffering from problematic drug use have a 
problem specifically with cannabis, but the probability is high that they 
represent a clear minority.

Drug dependence, social marginalization and possible consequences of 
early and massive cannabis consumption on cognitive functions, are not to be 
neglected. They are largely overestimated, however, and some of the other 
sources of these problems are too often denied. There is evidence that the 
illegal cannabis market, flourishing under prohibitive legislations, has 
increased the potency of its products, added dangerous pesticides and other 
chemical additives, and has intensified its aggressive marketing, particularly 
targeting kids and teens. The repression and criminalization of people who 
use cannabis intensify these harms by building obstacles to individually tai-
lored treatment and by disrupting lives with harsh punishment, incarceration 
and loss of professional opportunities.

The first step in overcoming these negative consequences is to deepen our 
knowledge of cannabis – the various active substances that the plant possesses, 
and the real harms and benefits resulting from diverse forms and frequencies 
of consumption. Indeed, despite this lack of research, and as discussed in 
length in the Global Commission on Drug Policy’s 2019 report Classification 
of Drugs: When Science Was Left Behind, cannabis has been classified in the 
schedules of the drug control conventions, without any evidence to back up 
this decision, as one of the most dangerous and addictive substances, without 
therapeutic benefits.

This classification error, which few governments are willing to question at 
the multilateral level, is a source of decades of failed efforts to ban a substance 
that people around the world want to use despite the legal risks. Classifying 
cannabis according to the scientific outcomes of research is pivotal to ending the 
current situation, where science is disregarded to the benefit of ideologically 



xxviii  Foreword

driven perceptions. Robust research on the effects of cannabis use will most 
probably confirm, as different studies now show, that the risks are not as 
severe as those of alcohol and tobacco – both legal psychoactive substances – 
and that there are benefits with regard to the therapeutic uses of the 
substance.

While reform is stalled at the international level, the last decade has seen 
an acceleration of legislative and regulatory reforms at the local and national 
levels, with countries no longer willing to bear the human and financial costs 
of prohibitive policies. This is one of the main reasons why some countries 
have decided to implement decriminalization policies and allow alternatives 
to incarceration for people who use cannabis. Beyond the famous models of 
the Czech Republic and Portugal, such schemes are being developed in a 
variety of countries such as Colombia, Ghana, some US states, Tunisia, 
France, Israel and Malaysia.

Furthermore, the current legalization models that have been imple-
mented in US states, Canada and Uruguay, and that are being debated in 
Mexico, New Zealand and Luxembourg, are born of a simple conclusion: 
why leave the market for a product that presents only a mild risk to a 
 person’s health and with a large number of customers, in the hands of crim-
inal organizations, thereby empowering them and strengthening their grip 
on neighborhoods and neglected communities? These states are also aware 
that public health issues need controls and limitation, learning from the 
successes and weaknesses of control frameworks that exist for potentially 
harmful substances that are legal (e.g. alcohol, tobacco, chemicals, isotopes, 
medicines).

These authorities and their legalization models are providing the world 
with unique pilot programs from which to study and learn. They offer 
examples of how to build new legal frameworks that reduce drug-related 
harms to consumers and society, without the toxic straitjacket of prohibition – 
and without providing fertile ground for a powerful cannabis industry and 
lobby, which could be hostile to restrictive measures taken by states to 
 preserve public health. Indeed, it is necessary for drug policy scholars and 
professionals, as well as communities most affected by the drug trade, to 
prevent commercial interests from trumping societal wellbeing when pursu-
ing cannabis policy reform.

The editors of this book have assembled an international who’s who of 
cannabis scholars who bring together the best available evidence and expertise 
drawing together what is known from the existing evidence on this 
important topic. The five sections of the book and the chapters that comprise 
them provide us with: a clear and comprehensive view of the first outcomes 
of current cannabis legalization models; an analysis of the increasing trend 
towards the decriminalization and depenalization of cannabis use around the 
world; how different countries, regions or even cities are gaining ownership 
of their control policies; lessons learned from experiences of regulating alcohol, 
tobacco and legal highs; and finally considering new “middle-ground” legalization 
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models for cannabis. This book is timely and helpful, arriving at a moment 
when we urgently need to reform drug policies that have only increased the 
problems they were supposed to solve.

Ruth Dreifuss is a former President of Switzerland (1999), Federal Councillor 
in charge of the Federal Department of Home Affairs (1993–2002), and the 
Chair of the Global Commission on Drug Policy (2016-current).
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Introduction

Tom Decorte, Simon Lenton and Chris Wilkins

A new era in cannabis policy

Clearly, the cannabis policy landscape is undergoing a process of profound 
change. There is increasing appetite around the world for policy approaches 
to cannabis other than the long-standing prohibition with criminal penalties. 
Despite the proscriptions of the international drug control conventions of 
1961, 1971 and 1988, regulated legal markets for cannabis in the United 
States of America, Uruguay and Canada are already taking shape. These 
recent legalizations have been preceded by moves, over four decades, by a 
number of countries to de-penalize and de-criminalize cannabis use and 
small-scale cultivation under various de facto and de jure policies. More 
recently, the widespread establishment of medicinal cannabis regimes has also 
provided greater legal access to cannabis, albeit under a medical framework, 
and challenged the underlying ideology of cannabis prohibition (i.e. that all 
cannabis use is high-risk). However, it has been the legalization of cannabis 
use and supply in parts of the Americas that has fundamentally changed the 
policy landscape.

Uruguay became the first country in the modern era to legalize cannabis 
in December 2013, when President José Alberto “El Pepe” Mujica signed a 
law to regulate recreational cannabis. The Uruguayan legislation (Law 
19.172) allowed up to six cannabis plants to be grown at home, as well as 
making provision for the formation of cannabis-growing clubs and a state-
controlled cannabis supply retail network via pharmacies, and establishing a 
cannabis regulatory institute (IRCCA in Spanish) (Bewley-Taylor, Blickman 
and Jelsma, 2014; Albrecht, 2014; Pardo, 2014).

In the US, over half the states now have provisions for medical cannabis 
use for a range of medical conditions. Further, since 2012, 11 US states 
(i.e.Alaska, California, Colorado, Illinois, Maine, Massachusetts, Michigan, 
Nevada, Oregon, Vermont and Washington), the District of Columbia at the 
federal level, and the Northern Mariana Islands have legalized the use and 
supply of cannabis for non-medical purposes, despite the fact that cannabis 
remains illegal under US federal law. In January 2018, Vermont became the 
first US state to legalize cannabis use for adults through the legislature (rather 
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than via ballot initiative, as was done in the previous states that have legalized). 
The 11 states where cannabis is now legal are home to more than one in five 
American adults (Pardo, this volume).

In Canada, Prime Minister Justin Trudeau’s government introduced legis-
lation in April 2017 to regulate recreational cannabis use and supply, making 
Canada the first G7 country to legalize cannabis, and consequently putting it 
in direct contravention of the three UN drug treaties and conventions that 
have been in place since the 1961 Single Convention. The resulting Cannabis 
Act came into force on October 17, 2018. Under the legislation, persons 
aged 18 or older can possess up to 30 grams of dried cannabis or “equivalent 
non-dried form” in public. The provinces and territories of Canada have the 
power to develop their own regulations regarding retail distribution. These 
powers extend to determining the ownership model of retail outlets (i.e. pro-
vincial government or private stores and enterprises) but all include an option 
for online sales.

Legalization reforms are stimulating policy debates

The cannabis legalization reforms underway in the US, Canada and Uruguay, 
barely imaginable a mere decade ago, have renewed debate about appropriate 
policy settings for cannabis elsewhere, and the legalization of recreational 
cannabis use and supply is being seriously debated in a number of other 
countries. This constitutes a major change in policy focus that requires new 
thinking concerning alternative regulatory frameworks and empirical research 
investigating the outcomes of the reforms currently being implemented. The 
legalization of cannabis potentially creates opportunities to regulate some of 
the characteristics of the drug responsible for health risks, impose more 
nuanced control over production and sale, reduce the stigma associated with 
seeking help for drug problems, and remove the harmful consequences asso-
ciated with arrest and conviction, particularly for ethnic and other minorities 
who have been disproportionately adversely impacted by law enforcement 
associated with cannabis. However, a profit-driven commercial cannabis 
market may promote heavier use and more harm by increasing physical avail-
ability, lowering prices, normalizing use through advertising and marketing, 
and creating a powerful industry focused on lobbying for weaker regulatory 
controls and expanding sales and profits (Adams, 2013; Caulkins, 2016; Hall, 
2016). Ideally, policy ought to capture the benefits of a legal regulated market 
for cannabis while avoiding the harms of over-commercialization. However, 
this is proving to be difficult to achieve in practice at this early stage of 
implementation, and many of us are eagerly waiting for data to emerge from 
the case examples of legalization in the Americas.

Local and regional authorities in several countries in Europe are looking at 
regulation, either pressured by grassroots movements – in particular, the Cannabis 
Social Clubs (CSCs) – or in an attempt to reduce the involvement of crim-
inal groups and improve public order. In the Netherlands, municipalities 
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signed a Joint Manifest in which they asked the government to regulate the 
supply of cannabis to coffeeshops and address the long-standing “backdoor” 
problem. In late 2017, the newly formed coalition announced they would 
seek to implement an experimental new system in certain cities, whereby 
coffeeshops could legally acquire cannabis from a state-appointed producer. 
In Copenhagen (Denmark), Mons (Belgium) and Berlin, Frankfurt-am-Main, 
Hamburg and Cologne (Germany), local authorities have proposed coffeeshop-
like cannabis dispensaries with a regulated supply. In Spain and Switzerland, 
regional and local authorities want to allow CSCs, while in Belgium, Portugal, 
France and the UK, campaigns for CSCs are gaining momentum.

Until very recently, the national governments of Europe seemed to be 
either inert or in denial about the changing policy landscape, while in the 
Americas, cannabis policy reform was taking off. Cannabis policy reform in 
Europe falls under the remit of European Union member states, not under 
the jurisdiction of the European Union (EU) itself. However, European law 
builds on the three UN drug control conventions that oblige member states 
to adopt measures to establish recreational cannabis use as a punishable (penal 
or administrative) offense, leaving very few options for reform other than non-
enforcement of infractions. Moreover, EU member states have agreed to 
cooperate and to take the most appropriate measures against cannabis cultiva-
tion for recreational use. However, quite unexpectedly in December 2018, the 
new government coalition in Luxembourg – home to only 600,000 people – 
released a recreational cannabis proposal “for residents only” (Boffey, 2019). 
The coalition have agreed to implement this in the next legislative period, 
within five years. In doing so, Luxembourg will become the first country in 
Europe to permit and regulate adult cannabis use – a significant milestone for a 
continent that has thus far authorized only medicinal cannabis.

Looking at Oceania, in New Zealand, the coalition government has 
announced there will be a national referendum at the next general election in 
2020 on whether to legalize cannabis for personal use. The government has 
released a general framework for their preferred option, which includes a 
retail cannabis market and home cultivation options, and invited feedback on 
the new approach (Ministry of Justice, 2019). A legislative bill outlining the 
details of the proposed reforms will be made public in early 2020 and will be 
the subject of the national referendum vote by November 2020. Greater legal 
access to medicinal cannabis has already been enacted via passage of the 
Misuse of Drugs (Medicinal Cannabis) Amendment Act in December 2018, 
and a new medicinal cannabis regulatory regime, including commercial 
supply, will be established by the end of 2019.

In Australia, since 2016, the Federal Parliament and many states and territ-
ories have passed laws allowing for medicinal cannabis. But unlike in other 
countries, the laws are very restrictive with strict controls over cultivation, 
product manufacture, product range and patient access. As of May 2019, 
there were only 56 medical practitioners authorized to prescribe medicinal 
cannabis products, and only 7,700 applications to prescribe to patients had 
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been approved under the Special Access Scheme, although numbers are growing. 
With regard to recreational cannabis, most of the legislative moves over the 
last ten or so years have been toward restricting, or in one case completely 
overturning, the civil penalty schemes in the four states and territories which 
had them. The exception is the Australian Capital Territory (ACT), which in 
2014 increased the amount eligible for an expiation from 25 to 50 grams. 
Most recently, a bill has been put before the ACT Assembly to legalize cannabis 
for personal use and allow home growing, which in June 2019 was supported 
by a parliamentary enquiry subject to some amendments. It will be interesting 
to see whether this bill progresses into law in the ACT.

In a number of other countries, recent court rulings have paved the way for 
cannabis policy reform. In December 2016, the Constitutional Court of 
Georgia declared that imprisonment for use of small amounts of cannabis, as 
well as its purchase, retention and production for personal use, was unconstitu-
tional (Roberts, 2018). On July 30, 2018, the court made legal the use and pos-
session of cannabis in Georgia but kept in place penalties for cultivation and sale 
of the drug. South Africa’s Constitutional Court has passed down a judgement 
that makes it legal for adults to cultivate and smoke cannabis in their homes 
(Clarke, 2019). In September 2018, the country’s highest court ruled that the 
right to privacy was violated by prohibiting the possession, purchase or cultiva-
tion of cannabis for personal consumption by an adult in a private dwelling. On 
October 31, 2018, the Mexican Supreme Court ruled that the prohibition of 
cannabis is unconstitutional as it violates the “fundamental right to the free 
development of the personality” (Transform, 2018). As the fifth such judge-
ment, under Mexican law, this now means that it is binding on all judges 
nationally – effectively (de facto) legalizing the personal use, possession, private 
cultivation, and sharing of cannabis amongst adults. The judgement does not 
cover commercial production and sale. The Supreme Court decision means 
that the Mexican Congress has 90 days to repeal and reform the law judged to 
be unconstitutional – at which point the reform will assume de jure status.

What this book is about

Drug policy researchers are increasingly raising concerns about the profit-
driven legal cannabis regimes established in Colorado and other US states. 
Scholars have pointed to declining prices, high-potency products (e.g. 
edibles, vaping and dabbing), accidental poisonings, use of unregulated pesti-
cides by growers, aggressive marketing, high numbers of retail outlets, and 
industry influence over regulation making (Caulkins and Kilmer, 2016; 
Hasin, 2018; Hall and Lynskey, 2016; Hunt and Pacula, 2017; Subritzky, 
Lenton and Pettigrew, 2016; Orens, Light, Lewandowski, Rowberry and 
Saloga, 2018). Findings concerning the impact of commercial legal cannabis 
regimes on rates of youth cannabis use have been mixed to date, with rates of 
youth use increasing in Washington State, while apparently remaining fairly 
stable in Colorado (Cerdá et al., 2017). The retail price of cannabis in 
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 Washington State has declined by 25 percent each year since legal retail 
outlets were opened in 2014 (Caulkins, 2017).

The unfolding concerns with the profit-driven cannabis law reforms estab-
lished in US states has led health experts to call for a public health approach 
to further cannabis law reform (Pacula, Kilmer, Wagenaar, Chaloupka and 
Caulkins, 2014; Wilkins, 2018; Rolles and Murkin, 2016). However, it is not 
clear how existing public health learnings from decades of experience with 
tobacco and alcohol regulation can be applied to cannabis law reform. While 
there is likely to be broad commonality between alcohol/tobacco and cannabis 
in a number of regulatory areas, such as pricing, licensing, age restrictions, 
marketing, public consumption and impaired driving, these insights need to 
be adapted to the unique health, cultural, economic and horticultural aspects 
of cannabis use and production under different regulatory approaches. For 
example, if people are permitted to grow cannabis for personal use, how do 
we prevent these provisions being exploited to provide cannabis for sale to 
others for profit, perhaps even by organized criminal groups? If a commercial 
market for cannabis is permitted, who should be able to sell cannabis and 
where, what types of cannabis products should be sold (e.g. herbal plant, 
edibles, oils, shards, vapes), what types of marketing should be permitted (e.g. 
online, traditional media, onsite only, none), how will the different com-
pounds of cannabis be regulated and taxed, what input should the com-
munity have over the number and location of retail outlets, and how should 
additional cannabis treatment and prevention be funded?

A number of drug policy scholars have pointed out there are actually a range 
of policy options for cannabis law reform between strict prohibition on one 
extreme and a profit-driven commercial market on the other. However, these 
“middle ground” options receive much less media and research attention than 
the recent commercial market approaches, and consequently, are less likely to 
be taken seriously by politicians, policymakers and the public when considering 
future options for cannabis law reform (Decorte and Pardal, 2017). There are 
currently a number of these “middle ground” options to cannabis reform oper-
ating around the world that could potentially provide important learnings for 
the reform debate. They include but are not limited to: prohibition with 
reduced penalties, allowing home growing, government involvement in at least 
a part of the supply chain, the Dutch coffeeshop model, the CSCs model, 
involvement of not-for profits and limited for-profit licenses.

How this book is organized

This book draws on a range of case studies of cannabis policy reforms and the 
experiences of scholars from the alcohol and tobacco research fields to inform 
this unfolding process of cannabis reform. It is organized into five parts.

Part I goes to the heart of the matter by attempting to answer what can be 
learned from jurisdictions that have already legalized cannabis. These chapters 
focus on the implementation of these legal cannabis models and the intended 
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and unintended outcomes of these reforms. In this volume, Pardo (Chapter 1) 
describes the uneven repeal of cannabis prohibition across US states. Sub-
ritzky and colleagues (Chapter 2) discuss the practical lessons that can be 
gleaned from the Colorado legal cannabis scheme as the earliest implemented 
legal recreational market. Mosher and Akins (Chapter 3) explore the benefits 
and harms of the legalization of recreational marijuana in Washington State. 
Fischer and colleagues (Chapter 4) detail the Canadian experience of cannabis 
law reform and most recently, full cannabis legalization. Finally, in this part, 
Queirolo (Chapter 5) discusses the unique approach to legal cannabis taken in 
Uruguay, which was the first country to legalize cannabis.

Part II situates these recent developments in a broader conceptual context 
and pulls the focus back to the more macro issues of reform, beginning with 
a comprehensive discussion of cannabis decriminalization by Eastwood 
(Chapter 6). Belackova and colleagues (Chapter 7) reflect on the impact of 
different home cannabis cultivation policies and how they can be evaluated. 
Finally, Blickman and Sandwell (Chapter 8) investigate examples of city-level 
cannabis reform policies in Europe, which show how local policy levers can 
be used to address cannabis use and harm.

Part III shines a light on experiences with regulating alcohol, tobacco and 
other legal highs to divine insights for future cannabis legalization. Stockwell 
and colleagues (Chapter 9) discuss key regulatory lessons drawn from research 
on alcohol regulation that can be applied to cannabis markets with regard to 
availability, pricing, taxation, product labelling and point-of-sale. Similarly, 
Gartner and Hall (Chapter 10) identify key lessons from the history of the 
regulation of tobacco for legal cannabis markets, including health warnings, 
controls on advertising and promotion, taxation, retail licensing, product 
regulation and smoke-free laws and policies. Finally, Rychert and Wilkins 
(Chapter 11) draw on the failed attempt to regulate legal highs in New 
Zealand to identify key implementation lessons for cannabis law reform.

Part IV looks at some of the earlier examples of cannabis law reform, again 
drawing on this experience to identify lessons for current and future cannabis 
law reform. This includes a comprehensive retelling of the famous cannabis 
coffeeshop model in the Netherlands by Korf (Chapter 12). This is followed by a 
detailed history by Araña and Parés (Chapter 13) of CSCs in Spain. Anderfuhren-
Biget and colleagues (Chapter 14) recount the twisted path to cannabis reform 
in Switzerland. Hughes (Chapter 15) describes the early ground-breaking enact-
ment of cannabis decriminalization across Australian states, and the possibilities 
for further reform. Finally, Hanson (Chapter 16), describes the unique cultural 
and religious drivers of cannabis policy reform in Jamaica.

In Part V we conclude by looking at two recent proposals for new models 
of cannabis legalization. Wilkins and Rychert (Chapter 17) outline a com-
munity trust model for legal cannabis based on previous experience of this 
approach for retail alcohol and gaming machine gambling. Decorte and 
Pardal (Chapter 18) outline a detailed proposal for the development and 
regulation of the CSC model.
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The book concludes with an attempt to distill some of the key messages 
from this rich and diverse collection of scholarly works as they relate to the 
challenges and opportunities of cannabis legalization going forward.
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Part I

The new legal cannabis 
markets





1 The uneven repeal of cannabis 
prohibition in the United States

Bryce Pardo

Introduction

Cannabis policy in the United States continues to change. However, unlike 
Canada and Uruguay, which have amended national laws, policy change in the 
US has occurred almost entirely at the sub-national level. The cannabis plant 
and most of its derivatives remain prohibited under federal law. However, since 
the mid-1990s states have moved to relax prohibition, permitting cultivation 
and use for various purposes. Initially, states began to amend their drug control 
and penal statutes to allow qualifying patients to obtain or possess cannabis to 
treat certain medical conditions. Though such state-level reforms for medical 
access conflict with federal drug laws, repeal has continued apace. In the last six 
years, states have taken additional steps to permit adults to use the drug for 
non-medical (i.e. recreational) purposes. In 2012, Colorado and Washington 
State were the first two jurisdictions of the modern era to vote in favor of 
 regulating the supply and distribution of cannabis for anyone over the age of 
21. Federal prohibition remains in place, though efforts have been made across 
levels of government to approach such legal conflicts pragmatically. Nevertheless, 
cannabis policy in the United States remains unguided, with states continuing 
to drive changes that favor private, for-profit commercialization.

After Colorado and Washington repealed prohibition in 2012 and replaced 
it with an alternative regulated system of supply, an additional nine jurisdictions 
now allow or will allow for non-medical supply and use by adults. Today, 
about one in five adults over the age of 21 in the United States live somewhere 
that permits them to legally obtain and use cannabis for mere recreation. Public 
opinion continues to favor ending prohibition on cannabis use. As trends con-
tinue, the federal government’s cannabis policy appears increasingly out of step 
with developments in the various states and shifting national attitudes. Without 
robust policy guidance from federal authorities, states are stitching their own 
legal and regulatory patchwork for the supply and use of non-medical cannabis 
within the remaining legal bounds imposed by federal law (e.g. interstate sale 
and transport remain illegal and firms that cultivate or distribute the drug 
cannot engage legally with the federally-regulated banking system).
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Most states that have repealed prohibition have adopted a commercial 
model, allowing licensed for-profit firms to produce, process and distribute 
cannabis for adult consumers in the state. The goals of these reforms are to 
reduce the costs and problems associated with the illicit market and traditional 
responses to it (e.g. excessive policing of minority communities that infringes 
on civil liberties) as well as generate tax revenues through the sale of cannabis 
(Hall and Lynskey, 2016). Within that vein, the policy and regulatory design 
across states with burgeoning commercial cannabis markets differs slightly. This 
is unlike the regulatory variation in states that permit medical cannabis (now 34 
in number), which may restrict who can access and supply the market.

In terms of non-medical cannabis, some states limit the scope and quality of 
products available, tax product at different rates, or restrict where individuals can 
consume. Nevertheless, 9 of the 11 jurisdictions that have repealed prohibition 
on non-medical adult use license for-profit firms to participate in the cannabis 
trade. Only two jurisdictions have – at least for the time being – adopted a non-
commercial model restricted to home cultivation and supply of cannabis for 
adults. We should note that some of these design choices are, in part, due to 
federal prohibition, which continues to indirectly shape state-level reforms.

It is too early to evaluate the impacts of these new laws. Instead, this 
chapter provides a broad overview of the changing dynamic of cannabis 
repeal efforts in the United States. In section two, we first provide a short 
descriptive history of repeal efforts in the United States since the 1990s, start-
ing with medical cannabis in California in 1996 and continuing on through 
to the present day. By 2006, ten states had passed laws permitting patients to 
obtain medical cannabis that included some appreciable amount of tetrahy-
drocannabinol (THC), the principal intoxicative agent in cannabis.1 By 2016, 
that number had risen to 28. Changing medical access laws and the permis-
sion of commercial retail establishments provided a framework with which to 
extend repeal to non-medical use. Advocacy groups have argued that canna-
bis should be regulated like alcohol.2 The suggestion offers a common and 
familiar example to voters (Hickenlooper, 2014), helping to reframe com-
mercial legalization of non-medical use.

We then describe the ongoing policy impasse between state and federal 
laws and policy surrounding cannabis and how the executive branch of the 
federal government has, at first, limited its response to state repeal efforts for 
non-medical use. Though rhetoric and actions at the highest levels of the 
current federal government have recently pivoted in favor of prohibition 
(Sessions, 2018), efforts to enforce federal cannabis prohibition or pre-empt 
state laws remain stymied given existing levels of support for repeal within 
states, limited federal enforcement capacity and shifting policy priorities 
amidst an ongoing opioid epidemic.

The third section goes into state repeal efforts as they pertain to non-medical 
use by adults. These follow in chronological order, with the first serious 
attempt starting with California’s Proposition 19 in 2010. We then examine 
the two pioneer cases of Colorado and Washington, describing the immediate 
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history and run-up to repeal, before describing some details of their regulatory 
framework. We then discuss the second wave of repeal efforts, two years later 
in Alaska, Oregon and Washington, DC and the third wave of voter-led 
repeal efforts, not all of which succeeded, in Arizona, California, Maine, 
Massachusetts, Nevada and Ohio. We note the one successful legislative 
repeal measure by Vermont and discuss some of the ongoing efforts of voter-
led initiatives and bills in state legislatures.

The last section provides a brief comparative overview among the various 
regulatory frameworks across the states. Perhaps most useful is Table 1.3, 
which compares some regulatory design elements across nine jurisdictions. 
We note that most states have adopted a commercial model, though there are 
minor variations among them. There is more variation between commercial 
and non-commercial models, yet only two jurisdictions have adopted a non-
commercial framework. It is possible that these jurisdictions will adopt a 
commercial framework in the near future.

Background

Medical cannabis

The establishment of regulated markets for adult non-medical use has its roots 
in the passage of voter initiatives that allow for medical access. Indeed, some 
note the concern that such medical access laws were intended to open the 
door to recreational reforms (Kilmer and MacCoun, 2017; MacCoun and 
Reuter, 2001). Starting with California’s Proposition 215 in 1996, medical 
cannabis has expanded across the United States either through voter initi-
atives or legislative action. There are variations among medical cannabis laws. 
Today, 34 jurisdictions3 allow for patients to obtain some form of cannabis or 
cannabis-derived product that contains appreciable amounts of THC. 
Another 13 states allow individuals to obtain oils derived from the plant that 
contain little or negligible amounts of THC.

California’s referendum, which passed with 56 percent approval, carved 
out a legal exemption from criminal prosecution for patients and caregivers 
who possess or cultivate cannabis recommended by a physician. The initiative 
permitted doctors to recommend cannabis for conditions such as AIDS, 
cancer, glaucoma, chronic pain or “any other illness for which marijuana 
provides relief” (Proposition 215, 1996). This last provision granted broad 
access to medical cannabis for undiagnosable and nebulous conditions, which 
may have legitimate benefits for those suffering from some form of discom-
fort or pain. However, the open set of conditions, coupled with a lack of 
regulatory oversight, created a loose access scheme in California, allowing 
adults over 18 an easy means to obtain the drug (Kilmer and MacCoun, 
2017). Such loose medical access regimes were adopted by states in the 
Western US during the late 1990s and early 2000s. Under these designs, an 
adult over 18 can access medical cannabis whenever deemed necessary by a 
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physician, amounting to little more than a de facto recreational regime 
(National Academies of Sciences, Engineering, and Medicine, 2017).

After California passed Proposition 215 in 1996, Alaska, Oregon, Washington 
State and the District of Columbia4 passed similar initiatives two years later to 
allow patients to access cannabis for qualifying conditions, which included 
several hard to diagnose ailments. Voters in Maine were the first state east of 
the Mississippi River to approve of medical cannabis, doing so in 1999. In 
2000, voters in Colorado, Hawaii and Nevada approved medical cannabis. Of 
these, Nevada and Colorado amended these changes into their state constitu-
tions, rather than laws. Enacting such a legal change into state constitutions 
requires a higher threshold of support and is thus harder to amend (or pos-
sibly strike down under a federal challenge). Also notable, Hawaii was the 
first state to adopt medical cannabis through the legislative process, rather 
than allow the voters to decide. States continued to adopt such laws over the 
years, with some like Florida, Missouri, Oklahoma and Utah loosening their 
medical laws from low-THC/high-CBD laws to allow greater access to 
THC (see Figure 1.1).

These laws vary across states in terms of qualifying conditions, patient 
registry, home cultivation, permission of caregivers and what products are 
available to patients. In Table 1.1 we provide a selection of such details for a 
handful of medical cannabis states when they adopted such laws. Some details 
have changed over time, as is the case with California which now requires a 
patient registry and permits licensed dispensaries.

Figure 1.1 Number of state marijuana laws.
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Though states had started amending their laws to permit medical access to 
cannabis, initial efforts perhaps did not envision the commercial, for-profit 
model of private companies promoting brand-name strains of cannabis. Early 
laws were often vague and limited, given federal prohibition (Pacula, Powell, 
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Table 1.1 Details of selected state medical cannabis laws at time of adoption

State 
(year adopted)

Mandatory 
patient 
registry

Home 
cultivation

Dispensaries Limits on qualifying 
conditions or use

California (1996) No Yes No No
Alaska (1998) No Yes No No
Washington (1998) No No No No
Colorado (2000) Yes Yes Yes Qualifying conditions
New Mexico (2007) Yes Yes Yes Qualifying conditions
New York (2014) Yes No Yes Qualifying conditions 

and limited to  
non-smokeable forms

West Virginia (2017) Yes No Yes Qualifying conditions 
and limited to  
non-smokeable forms

Heaton and Sevigny, 2015). However, by the late 2000s, commercialization 
was becoming a reality in many pioneer medical cannabis states. The devel-
opment of dispensaries coincided with lax medical cannabis laws in loose 
access states. In California, Washington and Colorado, private operators 
began to exploit broad access provisions written into statutes. Patient care-
givers or collectives began to pool their authorized patient or plant counts, 
evolving into the brick and mortar dispensaries that are well known today. 
States that adopted medical access laws later were often doing so through 
legislative bodies that accounted for federal law enforcement and sometimes 
restricted access to a narrower set of conditions.

The federal government enforced the Controlled Substances Act of 1973 
(CSA), raiding such dispensaries and cultivation operations during the 
Clinton and George W. Bush Administrations. However, by 2009, the 
Obama Administration, facing a shifting public attitude toward medical can-
nabis, issued what is now known as the Ogden Memorandum, written by 
Deputy Attorney General David Ogden. The policy memorandum directed 
federal authorities to focus on high-level targets, such as traffickers and organ-
ized criminal groups, and not individuals complying with state law. The 
memorandum did not offer legal protection to increasingly commercial firms 
that supplied cannabis to patients, yet, the directive was interpreted as such 
(Kamin, 2014; Kilmer and MacCoun, 2017). The memorandum is generally 
considered the starting point for the legitimization of commercial dispensa-
ries. After its dissemination, states began to pass laws to offer legal protection 
for commercial operators, signaling that such firms were compliant with state 
law in an attempt to shield them from federal authorities (Pacula et al., 2015). 
These developments were seen in state medical markets. Colorado’s medical 
cannabis system, which had existed since 2001, had less than 5,000 registered 
patients in 2008. That number jumped to over 40,000 in 2009, the first year 
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of systematic registry recording, and reached nearly 120,000 in 2010 (Colorado 
Department of Public Health and Environment, 2018).

Evolving public opinion and policy impasse

Except for the opioid crisis, the most widely discussed issue involving drug policy 
in the United States today is shifting attitudes and laws on cannabis. The public 
debate arises between proponents of repeal, pointing to a range of perceived or 
actual benefits (e.g. enhancing civil liberties, generating tax  revenues, etc.) and 
opponents, wanting to avoid health and social harms (e.g. drugged driving, the 
development of a large and powerful industry that  promotes intemperate use, 
etc.). There is an additional level of political and legal complexity between state 
and federal law that touches upon states’ rights embedded in the Constitution and 
the federal government’s international treaty obligations, which require it to 
 prohibit the non-authorized supply and use of cannabis in the United States.

Federal cannabis laws have largely gone unchanged since the passage of the 
CSA. Much of the federal drug law is derived from the United States’ inter-
national treaty obligations which prohibit activities outside of sanctioned 
medical and scientific purposes. The Ogden Memorandum was interpreted as 
a concession, when in fact it merely redirected federal enforcement resources 
to high-level targets. State and federal conflicts remained, even as states con-
tinued to adopt medical access laws or formalize commercial dispensaries. 
These efforts continued until 2012 when voters of Colorado and Washington 
passed initiatives to regulate for-profit commercial cannabis in a fashion 
similar to alcohol – in clear violation of federal law, which supersedes state 
law under the supremacy clause of the US Constitution.5

A year after voters in Colorado and Washington repealed cannabis prohi-
bition, the US Department of Justice issued another policy memorandum to 
guide federal enforcement efforts. The Cole Memorandum, issued by Deputy 
Attorney General James Cole, outlined eight priority areas for federal law 
enforcement, stipulating that states could implement their adult-use access 
laws if they adhered to guidelines and fashioned a strict regulatory system 
(Kamin, 2014; Pardo, 2014).

Voter initiatives in favor of repeal were driven by shifts in public attitudes. 
Since California first moved to allow for medical cannabis, underlying trends 
in public opinion have slowly moved away from support of prohibition. 
Public opinion polls have shown a steady increase in support for repeal since 
the early 2000s, reaching a tipping point in 2013 when a majority of 
respondents supported legalizing use of cannabis for non-medical purposes 
(McCarthy, 2017). Figures for support of medical cannabis are higher, 
though surveys gauge public attitudes on this matter with less frequency. 
According to Kilmer and MacCoun (2017), support for medical cannabis has 
ranged from 70–85 percent from 2000–2015. We note that growing favora-
bility toward repeal for non-medical use in the last 15 years has coincided 
with the adoption and expansion of commercial medical cannabis.
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The advent of commercial markets and the opening of retail outlets in early 
medical cannabis states, along with the absence of any immediate or obvious 
harms, demonstrated the feasibility of repeal to the average voter (Kilmer and 
MacCoun, 2017). This is important since voters are often passing these initiatives; 
as is the case for many of the commercial medical and recreational markets. State 
legislatures, on the other hand, have passed more restrictive medical cannabis 
laws. Vermont, the first state to legalize recreational cannabis through the state 
legislature, adopted a non-commercial model that prohibits retail sales.

State repeal efforts of non-medical cannabis

Prohibition, like repeal, was led by states that wanted to restrict access to 
drugs like cannabis. In fact, California was the first state to prohibit cannabis 
in 1913 (Gieringer, 2006). Likewise, states have begun to abolish such long-
standing prohibitions. Repeal of cannabis prohibition began in earnest in the 
2000s with failed voter initiatives in Alaska in 2000 and 2004 and Nevada in 
2006 (Kilmer, Caulkins, Pacula, MacCoun and Reuter, 2010). However, in 
2010, Proposition 19 in California, by far the most populous state in the 
country, opened up the debate to a wider policy and political discussion. The 
initiative failed, with 47 percent favoring the referendum that would have 
removed state-level criminal offenses involving cannabis and allowed muni-
cipal and county governments to regulate and tax cannabis-related activities 
as they sought fit. Proposition 19 would have created a regulatory patchwork, 
complicating the state’s efforts to regulate its medical market. Though it 
failed, the vote and discussion had an impact on referenda in other states.

In Figure 1.2 below, we show the current panorama of state repeal efforts 
across the United States for non-medical cannabis. Most states have yet to 
consider, either by letting voters decide or through legislative debate, the 
question of repeal of cannabis prohibition. There have been two failed voter 
initiatives for non-medical cannabis repeal. Additionally, we map the four 
jurisdictions considering some form of repeal of prohibition for non-medical 
purposes in the coming election and legislative cycles.

Pioneer states

In 2012, Colorado, Oregon and Washington followed California’s lead, sub-
mitting the question of repeal to voters. All three had robust and loosely 
regulated commercial medical cannabis markets with product often sold in 
brick and mortar stores. Oregon voters rejected Measure 80 with 53 percent 
opposed. Voters in Colorado and Washington voted in favor of their repeal 
measures with 55 and 56 percent, respectively. Though each had allowed the 
commercial medical cannabis trade to exist prior to repeal, these were the first 
jurisdictions in the modern era to vote to regulate the cultivation, processing, dis-
tribution and use of a plant that had been prohibited for generations. Further, 
each had proposed doing so under a for-profit commercial model, building 
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off their medical markets. At the time, it was unclear how the federal government 
would respond. As discussed, many interpreted the Ogden Memorandum as a 
signal of a move away from prohibition under newly elected President 
Obama, but these repeal efforts moved policy discussions further still.

Colorado

Amendment 64 to the Colorado State Constitution was approved by voters 
in November 2012. It was championed by advocates, civil society groups and 
the state’s medical cannabis industry. The new language of the state constitu-
tion legalized the production, distribution and sale of cannabis, requiring 
further statutory changes by the State Assembly. Additionally, it established 
restrictions and taxes, requiring the Colorado Department of Revenue to 
license and regulate actors in the for-profit commercial industry. As one of 
the first jurisdictions to permit such activity, Governor John Hickenlooper 
took a cautious approach and formed a task force made up of a broad set of 
stakeholders (from public health authorities, criminal justice functionaries, 
researchers, industry representatives and others) to study requisite legal 
changes and the processes for developing effective laws and regulations that 
allow for adult access to cannabis, monitoring the impacts and designing new 
methodologies for cannabis-specific prevention programs.

Figure 1.2 Non-medical cannabis repeal efforts by jurisdiction.
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The Colorado Department of Revenue (CDOR), the principal authority 
for regulating all aspects of the soon-to-be legal cannabis trade, drafted initial 
rules in July 2013, building off its three years’ experience regulating the 
medical cannabis trade and from inputs of the Governor’s Task Force (Pardo, 
2014). This knowledge was adapted and expanded to suit a legal, non-medical 
cannabis industry. Initial rules were further amended after public input over 
the summer of 2013, and final rules were adopted in September. Starting in 
November 2013, the CDOR began accepting applications for producer, pro-
cessor and distributor licenses. Licenses were issued and the legal, non-medical 
cannabis system began distribution in January 2014. It took Colorado 
approximately 14 months to develop regulations. Many of these regulations 
continued to undergo adjustments in response to several concerns over accidental 
ingestion and lack of consumer safety information. Emergency regulations 
were promulgated over the coming years, aimed at improving labeling, 
potency tests and serving sizes.

In the initial year, medical cannabis licensees were favored to obtain licenses 
to produce and distribute non-medical cannabis under Colorado’s new law. 
This and other efforts by the state have aimed to bring both medical and recre-
ational markets under a similar regulatory system and push adult medical 
patients toward recreational markets. Such trends have been reported. The 
number of registered medical cannabis patients hit nearly 115,000 in 2014. 
After three years of non-medical access, patient counts have continued to trend 
downward, reaching 88,000 in 2017 (Colorado Department of Public Health 
and Environment, 2018). Sales of non-medical cannabis show an upward trend 
over time since stores opened for business; however, medical cannabis sales 
have remained flat since January 2014. Non-medical cannabis sales totaled just 
over $300 million in 2014, compared to $380 million for medical sales. By 
2017, non-medical sales were just over $1 billion, with medical sales reaching 
$417 million (Colorado Department of Revenue, 2018).

Washington

Much like Colorado, voters of Washington approved Initiative 502 (I-502) to 
amend existing statutes (rather than necessitate additional laws, as was the case 
in Colorado) and direct state agencies to draft regulations relevant to the 
cultivation, processing, distribution and use of non-medical cannabis by adults. 
I-502 directed the state Liquor Control Board (LCB, which later became the 
Liquor and Cannabis Board) to design a regulatory scheme to license private 
firms to supply the state’s cannabis market. Coincidentally, the board had just 
finalized efforts to privatize the state’s alcohol distribution system, allowing it to 
build off similar thematic areas of knowledge. As one of the first jurisdictions to 
repeal cannabis prohibition, state regulators sought to craft comprehensive reg-
ulations (Pardo, 2014). Like Colorado, authorities recognized the need for a 
comprehensive approach. The LCB hired BOTEC Analysis to advise the state 
on implementation, market sizing, and rule-making.
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By July 2013, draft regulations were issued. Over the next two months, 
the board conducted a series of public hearings across the state, meeting with 
citizens and groups. After taking into account public input, new rules were 
filed in September 2013 and adopted a month later. The LCB began to 
accept applications for producer, processor and distributor licenses in December 
2013. The board issued licenses in the beginning of 2014. Stores opened in 
July 2014, a full 20 months after the passage of the law. In mid-2015, the 
state legislature passed a new tax structure, moving from a three-tiered 
system, taxing cannabis at 25 percent at each point along the supply chain, to 
a 37 percent excise tax at retail (Cambron, Guttmannova and Fleming, 2017). 
The law also clarified that localities could prohibit licensed establishments.

Unlike Colorado, Washington State did not attempt to integrate its unregu-
lated medical cannabis market into the newly regulated non-medical system. In 
fact, the state’s medical cannabis industry opposed I-502 (Martin, 2012). 
Whereas Colorado sought buy-in from existing businesses with regulations that 
eased their transition into a new market, Washington prohibited vertical integra-
tion of cultivation and distribution and limited the number of retail stores across 
the state. Eventually in 2015, the legislature passed laws to bring its medical 
system under similar regulations, allowing some existing dispensaries the ability 
to obtain local endorsements that would allow them to become licensed with 
the state to sell regulated product to medical patients (Cambron et al., 2017). 
Sales of non-medical cannabis for fiscal year 2015 reached $790 million, doub-
ling to $1.4 billion by fiscal year 2017 (Liquor and Cannabis Board, 2018).

Second wave of voter initiatives

Two years later, citizens in three more jurisdictions voted to repeal cannabis 
prohibition. In 2014, Alaska, Oregon and Washington, DC joined Colorado 
and Washington in allowing adults to obtain or use cannabis for non-medical 
purposes. Each had had medical access markets in place for some time. 
 Oregon’s Measure 91 was different to the failed Measure 80 of two years 
prior. Measure 91, which passed with 56 percent of the vote, limited the 
total amount of cannabis that adults could have in their home and, unlike 
Measure 80 which would have created a regulatory agency comprised of 
industry interests, directed the Oregon Liquor Control Commission to 
develop regulations. Alaska, which had a long history of medical cannabis and 
legal protections surrounding home cultivation, adopted its Measure 2 with 
53 percent approval. Unlike Oregon and Alaska, which proposed commer-
cially regulated cannabis markets, Initiative 71 in the District of Columbia 
amended the penal code to permit adults to possess up to an ounce and grow 
up to six plants. The Initiative, which passed with 70 percent of the vote, was 
the first non-commercial repeal effort in the country.

Between the first and second waves, Ohio put forward a proposal to repeal 
prohibition in 2015. Issue 3 overwhelmingly failed with 64 percent of voters 
opposed. The initiative was sponsored by business interests, which drafted the 
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language to allow exclusive commercial rights to cultivate and process canna-
bis to the ten licensees. The funders behind the initiative were criticized for 
designing a favorable monopoly system, guaranteeing their ownership over 
the state industry. At the time, Ohio did not have medical access, making it 
the first state to vote on repealing cannabis prohibition for non-medical pur-
poses prior to medical access (Smith and Stolberg, 2015). Surprisingly, 
national cannabis repeal advocates opposed or did not support the monopoly 
initiative (Ingraham, 2015).

Alaska

The status of cannabis in Alaska, unlike most other states, has gone through 
various periods of relaxation and re-prohibition since the 1970s. Because of 
several complicating and competing legal decisions, Alaska had permitted 
periods of home cultivation for a small number of plants under privacy protec-
tions (MacCoun, 2010). In 1998, Alaska had joined other states in adopting 
medical cannabis and the state had witnessed two failed repeal initiatives, one in 
2000 and another in 2004 (Kilmer et al., 2010). By 2014, Colorado and 
Washington had cleared the way for Alaska’s Measure 2 to win voters’ support.

The initiative was similar to those of other states, allowing adults over 21 
to obtain cannabis from licensed producers. The initiative’s provisions allow-
ing adults to possess or cultivate went into effect in February of 2015, but it 
would take the state several months to craft regulations that permitted regu-
lated retail sale. Like Colorado, Alaska’s legislature passed several pieces of 
legislation to establish the legal and regulatory environment wherein private 
firms could obtain licenses to cultivate, process and distribute cannabis for 
non-medical purposes. In April 2015, the legislature passed legislation to 
create a five-member Marijuana Control Board within the Alcoholic Bever-
age Control Board (Andrews, 2016a). This was signed into law in May 2015 
and the governor began making appointments to the board in July of that 
year. Eventually the Marijuana Control Board and the Alcoholic Beverage 
Control Board would become separate boards within the Alcohol and Mari-
juana Control Office of the Department of Commerce.

The board began drafting regulations similar to those found in other com-
mercial states. There are a few exceptions, taxation being the most notice-
able. Unlike other states that adopted an ad valorem (i.e. on price) tax on 
cannabis, Alaska was the only state to statutorily adopt a per unit weight tax 
of $50 an ounce on bud and flower. Regulations were finalized and promul-
gated in February 2016. The board began accepting and reviewing applica-
tions in June, issuing the first licenses in August of that year (Alcohol and 
Marijuana Control Office, 2018a). By late October, Alaska’s first non-medical 
dispensary opened its doors for sales (Andrews, 2016b).

Alaska is currently taking public input as to regulating on-site consumption 
(which is allowed under statute but currently banned until rules are in place) 
(Alcohol and Marijuana Control Office, 2018b). The board has continued to 
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approve applications. As of 2017, the board reported that it had approved 113 
licenses for various businesses operating in the cannabis supply chain. By 
2018, this number had jumped to 219 (Alcohol and Marijuana Control 
Office, 2018a). In fiscal year 2017, the state had taken in a total of $1.7 million 
in tax revenue (Alaska Department of Revenue, 2018).

Oregon

In an effort to comply with the federal guidelines issued from the Cole 
Memorandum, Oregon’s Measure 91 provided a broad framework for regu-
lating the commercial market for non-medical cannabis (Helm and Leichtman, 
2015). Like Colorado, the Measure necessitated statutory changes to Ore-
gon’s laws. To that end, the state legislature convened a task force to help 
define areas of consideration and amendment (Helm and Leichtman, 2015). 
In some cases, the draft laws required modifying certain components of 
 Oregon’s medical marijuana program, bringing that market under closer 
regulatory scrutiny. For example, it made changes to the producer registra-
tion and tracking systems, as well as added processor licenses, which were not 
regulated at the time, to the regulatory system (Helm and Leichtman, 2015).

The legislature made some amendments to the voter-approved initiative. 
For one, the initiative had placed a weight-based tax on cannabis ($35 per 
ounce). This was amended by the legislature to an ad valorem excise tax rate 
of 17 percent on the retail price of cannabis (Helm and Leichtman, 2015). 
Oregon’s statutes granted broad authority to the Oregon Liquor Control 
Commission to incorporate rules from inputs from the community, the 
Oregon Health Authority, and the Department of Agriculture. Though 
aspects of the regulated market would not be operational until January 2016, 
non-medical use and possession of cannabis went into effect in July 2015. 
Given the lack of access, the OLCC and the Oregon Health Authority 
allowed non-medical sales to be conducted through registered medical dis-
pensaries as a stopgap measure starting on October 1, 2015. During that 
phase-in period, adults over 21 were allowed to purchase up to a quarter 
ounce of cannabis (Helm and Leichtman, 2015). Non-medical retail dispen-
saries opened to consumers on October 1, 2016 (Associated Press, 2016). The 
state received over $20 million in tax receipts in fiscal year 2016, growing to 
over $70 million in fiscal year 2017 (Oregon Department of Revenue, 2018).

Washington, DC

Washington, DC, though not opting for a commercial cannabis system, 
 followed other states along its trajectory toward repeal. Like many other 
states, the district has also decriminalized possession of small amounts of can-
nabis. In March 2014, the Marijuana Decriminalization Bill was approved by 
the city council. It reduced the maximum penalty for possession of an ounce 
of cannabis from six months in jail and a $1,000 fine to a civil infraction of 
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$25. Public use is now a misdemeanor offense, subject to up to 60 days in jail 
and/or a $500 fine.

Within a year, decriminalization was superseded by legalization of possession. 
In November 2014, district residents overwhelmingly voted in favor of Initiative 
71, which removed criminal penalties for adults over 21 from the penal code for 
growing, possessing and gifting cannabis under certain limits. I71 was supposed to 
be the first step in a two-step process. After the initiative passed, the council 
began considering draft legislation to create a regulated commercial market, much 
like those seen in other states (Davis, 2017). However, Congress quickly pro-
hibited the district from using appropriated funds to effect any legislation that 
would establish a regulated commercial market (Davis, 2017).

Initiative 71 became law in February of 2015, creating a non-commercial 
environment described as “home grow, home use” (Marijuana Private Club 
Task Force, 2016). Adults over 21 are allowed to grow up to six plants (no 
more than three in flower) at their place of residence, may possess up to two 
ounces and may gift up to an ounce to another adult without remuneration. 
The council did effect legislation to ban smoking in bars and clubs as well as 
to prohibit the formation of private marijuana clubs that would allow guests 
to use on-site until regulations are promulgated. At this time, there are no 
licensed producers, processors or distributors for non-medical cannabis in the 
district. Public consumption is a misdemeanor and individuals are still subject 
to criminal penalties under federal law.

Third wave of voter initiatives

In November 2016, voters in five states decided whether to repeal cannabis 
prohibition. Voters in California, Maine, Massachusetts and Nevada decided to 
join the five early cannabis repeal adopters. Voters in Arizona narrowly rejected 
repeal by a vote of 49 to 51 percent. Like their predecessors, medical cannabis 
preceded non-medical repeal efforts. In some instances, state legislatures under-
took modifications of the voter-approved initiatives. Regulatory efforts in these 
states are still developing, and some have yet to allow for retail sales.

California

In anticipation of the state adopting repeal, the Lt. Governor, Gavin 
Newsom, convened a Blue Ribbon Commission on Marijuana Policy. The 
Commission started operating in 2013 and was made up of public health 
experts, policymakers and researchers with the goal of providing information 
on regulatory design and developments in other states (Newsom, Humphreys 
and Soltani, 2015). After failing six years earlier, voters in California approved 
Proposition 64, or the Adult Use of Marijuana Act (AUMA), by 57 percent. 
Much like the preceding commercial non-adult cannabis regimes established 
in other states, California’s initiative created a framework from which to 
guide regulatory efforts while also allowing adults over 21 to cultivate and 
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possess cannabis for personal use. Adult possession and cultivation provisions 
went into effect in November 2016, while the Proposition required the state 
to issue licenses for commercial operations by January 1, 2018. In 2015, the 
California State Assembly had passed a series of statutes to bring the state’s 
medical cannabis market and regulatory structure into order after nearly 
20 years of minimal oversight and control. The regulatory scheme, known as 
the Medical Cannabis Regulatory and Safety Act (MCRSA) aimed to ensure 
environmental safeguards and the development of a regulated medical system 
(Bureau of Cannabis Control, 2018a).

After passage of AUMA, lawmakers repealed the MCRSA and incorpor-
ated many of its provisions in AUMA, creating a single regulatory system for 
both medical and non-medical cannabis under the Medicinal and Adult-Use 
Cannabis Regulation and Safety Act (MAUCRSA) (Bureau of Cannabis 
Control, 2018a). The superseding legislation created the Bureau of Cannabis 
Control within the Department of Consumer Affairs to develop regulations 
and oversee the licensing and enforcement of businesses. Starting January 1, 
2018, non-medical cannabis retailers began selling cannabis in 90 stores 
throughout the state (Atagi, 2018). With less than a year of operating sales, 
regulators continue to develop new rules (Bureau of Cannabis Control, 
2018b). Nonetheless, California’s regulated cannabis regime differs from 
other states. It imposes both an ad valorem (15 percent of retail price) and 
specific tax ($9.25/ounce of flower) on cannabis. Under regulations, licensed 
retailers are permitted to deliver cannabis to consumers at their home.

Maine

Similar to other states that have adopted non-medical cannabis repeal, Maine 
also has maintained medical cannabis access for years. Voters narrowly approved 
Question 1 in November 2016. Just over half of the voters approved the initi-
ative. The vote was split by fewer than 4,000 votes and officials initiated a 
recount of ballots (Thistle, 2016). Initial recount efforts suggested no change in 
the outcome in favor of repeal and opponents to Question 1 requested an end 
to the recount efforts, essentially conceding defeat (Quimby, 2016). The initi-
ative was broadly similar to other commercial initiatives in other states. It 
would direct the Department of Agriculture, Conservation and Forestry to 
create a licensing authority to regulate the cannabis industry and allow adults to 
grow and possess cannabis for personal use. The initiative’s provisions on per-
sonal use took effect in late January 2017, allowing those over 21 to cultivate 
six plants and possess 2.5 ounces. Though Measure 1 directed the state to begin 
issuing licenses nine months after certification (about September 2017), the 
state legislature passed a law to delay implementation until February 2018, 
giving the state more time to craft regulations (Miller, 2017).

Repeal efforts were stymied by Governor Paul LePage, who issued an 
executive order moving regulatory oversight and rule-making to the Department 
of Administrative and Financial Services and prohibiting the state government 
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from implementing legislation passed by the legislature (LePage, 2017a). 
Over the course of 2017, Maine’s legislature crafted a bill to amend the 
voter-approved initiative. The bill provided the framework for non-medical 
adult use of cannabis and directed the Department of Administrative and 
Financial Services to draft rules and license operators. The bill, passed by the 
legislature in late October 2017, was vetoed by Governor LePage, citing 
federal prohibition and negative consequences of cannabis use (Cousins, 
2017; LePage, 2017b). The legislature was unable to override the governor’s 
veto (Thistle, 2017).

The legislature would deliberate for another five months, working out a 
veto-proof compromise. In April 2018, lawmakers passed a new law that 
banned on-site consumption at social clubs, required an excise fee of $335 per 
pound of cannabis – in addition to the 10 percent retail tax – and reduced 
home cultivation plant counts from six to three. Governor LePage vetoed the 
law on May 2, 2018, but was overridden by lawmakers (Maine State Legis-
lature, 2018). The new law came into effect, ending the 18-month standoff 
since voters approved the initiative in November of 2016. Officials expect 
that the law’s implementation will take no less than nine months to finalize 
for future approval (Shepherd, 2018). To date, only the law’s provisions on 
personal use and home cultivation are in effect; there are currently no regu-
lated commercial sales.

Massachusetts

Medical cannabis was approved by voters in Massachusetts in 2012. 
However, it took the state almost three years to finalize implementation of 
medical cannabis regulations; the first dispensary opened in June 2015. Not a 
year and half after implementation of medical cannabis, voters approved 
Question 4, allowing adult non-medical access, by 54 percent. The measure 
was broadly similar to those of other states, allowing adults over 21 to grow 
six plants in their home, possess up to an ounce on their person and craft a 
regulatory scheme to allow for the supply and distribution of cannabis in 
stores. Provisions related to personal possession and home grow went into 
effect in December 2016. The legislature passed a law that modified several 
provisions of the voter-approved initiative, including extending the initial 
deadline of implementation from January 2018 to July 2018, increasing the 
excise tax from 3.75 percent to 10.75 percent, allowing for local municipal-
ities to hold local referenda on banning or permitting cannabis businesses, and 
increasing the number of members of the state’s new Cannabis Control 
Commission from three to five (Commonwealth of Massachusetts, 2017; 
Wilson, 2017).

The Commission promulgated regulations in March of 2018 and has been 
reviewing applications and issuing provisional licenses. Similar to its slow 
rollout of its medical cannabis regime, the state missed the July 2018 imple-
mentation deadline. As of September 2018, 30 provisional non-medical licenses 
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have been issued to existing medical facilities, including retailers and cultivators; 
however, the Commission has yet to issue a license for a testing lab (Adams, 
2018). Without an approved testing facility, licensees cannot sell non-medical 
cannabis to consumers. Dispensaries finally opened on November 20, 2018 to 
great anticipation (Held, 2018).

Nevada

Though Nevada had made medical cannabis permissible under state law in 
2000, it had not permitted commercial retail dispensaries until 2013. 
However, medical cannabis dispensaries did not open until July 2015 
(Chereb, 2015). Though it took several years before medical cannabis dispen-
saries were operating, in November 2016, voters approved Question 2 with 
55 percent. The initiative directed the Department of Taxation to draft and 
implement regulations, though it required an 18-month moratorium on 
granting licenses to applicants that were not already operating in the state’s 
medical cannabis market and capped the total number of stores state-wide. 
These elements, similar to provisions in Colorado and Washington, would 
aid in the promulgation of regulations for the non-medical market.

The initiative’s provisions relevant to possession and home cultivation by 
adults over 21 took effect on January 1, 2017. State authorities set an ambi-
tious deadline to draft and approve regulations with the aim of allowing non-
medical sales to begin by July 2017. In February, Department of Taxation 
Executive Director Deonne Contine stated that she expected to start accept-
ing license applications in May, with the intention of seeing businesses open 
public sales by July 1 (Noon, 2017). Stores opened in July 2017 and have 
generated nearly $70 million in tax revenue in the first 12 months (Nevada 
Department of Taxation, 2018).

Legislative efforts

To date, Vermont is the only state to have adopted repeal by means of the 
legislative process. It too had an existing medical cannabis system and had 
made possession of up to an ounce a civil infraction in 2013 (Office of the 
Governor of Vermont, 2013). By 2014, then-Governor Peter Shumlin had 
indicated his support for a regulated non-medical system (Hirschfeld, 2015). 
In order to better understand the implications of state-wide repeal, the legis-
lature passed Act 155, requiring the Secretary of Administration to produce a 
report on the consequences of repeal (Caulkins et al., 2015). Authorities con-
tracted with the RAND Corporation’s Drug Policy Research Center to 
evaluate the details and potential impacts of a regulatory system in that state. 
The report was delivered in early 2015 (Caulkins et al., 2015).

During the 2015–2016 legislative session, the General Assembly considered 
several pieces of legislation to repeal cannabis prohibition and to create a regu-
lated market. However, none of them gained approval. It seemed that repeal, 
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though favored by many elected officials, would languish in the legislature as 
few could agree on the various provisions and details required to establish a 
working regulatory system (Burlington Free Press, 2015). By January 2018, 
after the ascension of Governor Phil Scott and the seating of a new legislature, 
officials agreed to a non-commercial repeal. House Bill 511 was passed on 
January 4, 2018. Much like the law in DC, the text of Vermont’s bill removed 
penalties for possession of up to one ounce of cannabis for those over 21 and 
allowed for cultivation of up to six plants (two flowering) in one’s home. The 
bill was signed by incoming Governor Scott on January 22, making Vermont 
the first state to adopt cannabis repeal through the legislature.

Nevertheless, Vermont may eventually adopt a commercial system, much 
like those found in other states. The state senate had passed a commercial 
model in 2016, which would have allowed adults to purchase regulated 
product from commercial establishments (Hirschfeld, 2016). More recently, 
lawmakers in the state legislature have proposed similar commercial legis-
lation this session (Hirschfeld, 2018).

Recent and future repeal

In late 2018, there were a handful of states looking to repeal cannabis prohi-
bition, allowing adults to obtain and use it for non-medical purposes. In 
November 2018, voters in Michigan and North Dakota voted on repeal. 
Proposal 1 in Michigan passed with 56 percent in favor and will create a 
commercial system for taxed and regulated cannabis, much like those seen in 
other states (Board of State Canvassers, 2018). In North Dakota, voters 
rejected Measure 3 by almost 60 percent. The initiative was different to those 
presented to voters in other states. Measure 3 would have removed criminal 
penalties for adults over 21 for cannabis-related activity (including growing, 
selling, distributing or use) and expunge the criminal records of those who 
have been convicted of an offense (Measure 3, 2018). The initiative would 
have left it to the legislature to consider any future regulatory framework. 
The language of the text did not detail supply modes, let alone a regulated 
system; it merely repealed state prohibition and replaced it with no altern-
ative. Of the 12 supply policies identified by Caulkins et al. (2015), this is 
considered one of two extreme options.

Additionally, there are currently ongoing discussions in the state legisla-
tures of New York and New Jersey. The governor of New York, Andrew 
Cuomo, has put together a working group to draft legislation for a regulated 
adult-use cannabis system after the state Department of Health issued findings 
recommending such a task earlier this year (Office of the Governor of New 
York, 2018). Details have yet to be agreed, but the state is taking this 
endeavor seriously. Similarly, Governor Phil Murphy of New Jersey has been 
working with the state assembly to craft a commercial regime for non-medical 
cannabis. Under the current draft legislation, the state will adopt a similar com-
mercial approach, including provisions for approved on-site consumption. 
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The law would also impose a 10 percent tax and conform a Cannabis Regu-
latory Commission to draft and implement rules governing the commercial 
trade (Guion, 2018).

It remains to be seen if future repeal efforts will pass either voter approval 
or legislative deliberation. Nonetheless, the fact remains that states are contin-
uing to adopt repeal. Developments in pioneer states have provided some 
framework to voters and legislatures who are considering repealing cannabis 
prohibition. Yet, states are continuing to adopt legal changes amidst a back-
drop of federal prohibition.

The ongoing impasse with federal law remains a barrier for some states 
that may want to repeal cannabis prohibition. At the same time, federal pro-
hibition limits the growth of the commercial industry as it prevents interstate 
trade and limits economic efficiency.6 However, federal lawmakers are start-
ing to recognize the need for national reform (Kennedy, 2018). It is unclear 
when or if federal law will be amended to reflect the legal changes that are 
increasingly adopted by states.

Comparative analysis of regulations

There are now ten jurisdictions in the United States that have repealed can-
nabis prohibition. Most have adopted a for-profit, commercial model. Under 
this legal and regulatory framework, states have licensed private individuals 
and businesses to cultivate, process and distribute cannabis to adults over the 
age of 21. Much of this commercial design follows the existing medical can-
nabis regulatory frameworks in these states. Only two jurisdictions, Washington, 
DC and Vermont, have put forward non-commercial models of home 
cultivation and cannabis gifting. It is unclear at this time if a non-commercial 
model will survive an encroaching and unregulated “grey market” trade 
where buyers and sellers utilize a gifting loophole to exchange cannabis for 
remuneration.

In Table 1.2 below we provide some additional information, comparing 
the regulatory regimes found in all jurisdictions, except Vermont. We have 
omitted Vermont, given that it is much like Washington, DC, except for 
having a lower quantity threshold of one ounce instead of two. Examining 
the table, most jurisdictions have similar regulatory schemes that license 
cultivators, processors and retailers. Most have designated regulatory authority 
to a specific agency, tasked with writing and enforcing the rules. The 
minimum age, 21, is the same for all states. Most adopt a maximum personal 
possession limit of an ounce, except Maine and Washington, DC, which 
allow adults to possess 2.5 and 2 ounces, respectively. All jurisdictions, except 
the state of Washington, allow adults to grow several plants at home. Most 
prohibit public consumption, though a few allow for private establishments 
and waivers for events, allowing adults to consume cannabis in public. 
Nevertheless, using cannabis in public is a minor offense, resulting in a fine, 
much like drinking alcohol in public.
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Notes
1 This is to differentiate from the 13 states that have also permitted the possession 

and use of cannabis oils that do not contain substantial amounts of THC (statutory 
limits range from 0.5 to 5 percent), but high concentrations of cannabidiol (CBD) 
to treat a narrow set of ailments, such as refractory epilepsy in young children.

2 See The Case for Taxing and Regulating Marijuana like Alcohol brochure from the 
Marijuana Policy Project. www.mpp.org/issues/legalization/tax-regulate-brochure/

3 We use the term “jurisdictions” to include the District of Columbia, which is not a 
state and thus is not afforded the same constitutional protections as other states in the 
Union. We exclude from this count the US territories that also permit or will estab-
lish a medical cannabis regime, such as Guam, Puerto Rico and the Northern 
Mariana Islands.

4 Due to Congressional oversight powers, the district was blocked from implement-
ing its medical cannabis law until 2009 when Congress lifted its budgetary rider 
blocks (ACLU, n.d.; Kampia, 2009).

5 Under legal jurisprudence, the federal government cannot force states to criminally 
prohibit the supply or use of cannabis, though it could enjoin them from regulating 
the trade (Kamin, 2014). Therefore, any effort to maintain prohibition in Colorado 
and Washington would require federal law enforcement intervention – a politically 
unpalatable choice in a state that voted for repeal.

6 Certain climates are better suited to cultivating cannabis than others. In a future where 
cannabis is legal across the US, producers may eventually concentrate operations in 
regions with the ideal climate and resources to grow and process cannabis as efficiently 
as possible.

The market structures for commercial systems are mixed. Some states 
permit vertical integration, allowing individual firms to hold licenses for 
production and distribution. Others prohibit such market integration. All 
commercial markets impose a maximum plant or canopy cap for producers, 
except Nevada, though that state does cap the total number of licensed 
firms. All permit localities to further regulate licensees under local ordin-
ances. Some jurisdictions allow for counties and cities to adopt bans on 
authorized cannabis firms. With the exception of Alaska and Oregon, 
which cap edibles at 5 mg THC, edibles in other commercial markets have 
a 10 mg THC serving size. Taxation varies across states, with most adopting 
an ad valorem tax on the wholesale or retail price. Some adopt a unit tax by 
weight, like Alaska. And California and Maine adopt a mixture of taxing by 
weight and value.

Given the novelty of repeal of cannabis prohibition, the outcomes of these 
varied regulatory approaches have yet to be measured in terms of their 
impacts on public health, safety and the economy. Most states in the US are 
adopting a commercial regulatory framework under the hanging cloud of 
federal prohibition. It is unclear how or when the federal government will 
repeal cannabis prohibition, let alone how these markets and state regulatory 
authorities will react. Nonetheless, in the coming years, additional states are 
likely to move forward with similar repeal efforts.

www.mpp.org
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2 Practical lessons learned from 
the first years of the regulated 
recreational cannabis market  
in Colorado

Todd Subritzky, Simon Lenton and  
Simone Pettigrew 

Introduction and background

Colorado has a long history of cannabis reform having first decriminalized 
possession in 1975, legalized medical cannabis in 2000, regulated and com-
mercialized the medical market in 2009/2010, and, to much fanfare, imple-
mented the world’s first seed-to-sale cannabis market for pleasure in 2014. 
The so-called adult use, or recreational cannabis market, was legalized via 
A64 (Colorado Amendment 64, 2012), a citizen-initiated constitutional 
amendment as opposed to government-led legislative change. It took place 
against a backdrop of federal prohibition in which cannabis remained a 
Schedule One drug under the Controlled Substances Act (Drug Enforcement 
Administration (DEA), 2018). The movement for legalization was backed by 
the Campaign to Regulate Marijuana Like Alcohol (2012), which is reflected 
in the Coloradan approach that is often described as the standard commercial 
model based on for-profit sales by licensed businesses, similar to alcohol 
bottle shops (Caulkins, Kilmer, Kleiman, MacCoun, Midgette, Oglesby and 
Reuter, 2015). The commercial model is concerning from a public health 
perspective as it incentivizes the sale of cannabis with profit, whereas a public 
health approach would seek to reduce cannabis consumption and associated 
harms, particularly among vulnerable populations such as youth and people 
with problematic use (Subritzky, 2018).

While the Colorado Recreational Cannabis Market (CRCM) can be con-
sidered from numerous perspectives, in this chapter we apply a public health 
lens and aim to document some of the practical issues associated with imple-
menting the scheme. The chapter includes data reviewed and analyzed as part 
of a PhD study by the first author that investigated the first four years of the 
scheme’s conception, implementation and evolution. Data sources included the 
Colorado Official State Web Portal and other government documents such as 
House and Senate Bills, Governor Executive Orders, state mandated impact 
and taskforce reports, Legislative Council records, industry notifications and 
work group meeting minutes. Additionally, the following were examined: the 
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Retail Marijuana Code (RMC); industry periodicals; emerging literature from 
noted cannabis scholars; media stories; interviews with senior regulators, indus-
try executives and front-line public health officials; and field observations from 
tours of cultivation facilities, dispensaries, trade shows and policy symposiums 
(Subritzky, in preparation). This chapter is organized into three parts. Part 1 
includes: (1) latest market insights around patterns of consumption in the state; 
(2) a brief review of the emerging literature on the CRCM; (3) the public 
health framework employed in Colorado; and (4) a summary of the RMC and 
its evolution. In Part 2, tensions between public health and commercial profit 
are explored with a focus on: (1) constitutional constraints on public health best 
practice; (2) marketing and advertising, most notably at the coal face of regulat-
ing controls by for-profit firms; (3) budtenders, the sales people in retail stores; 
and (4) the public health risks associated with the application of chemical pesti-
cides for protection of commercial crops. Part 3 brings the material together to 
highlight important lessons learned from the CRCM for regulators in other 
jurisdictions considering the legalization of cannabis for adult use.

Market insights

Up until the implementation of the CRCM (and other US state schemes that 
have subsequently been implemented), evidence on legal commercial cannabis 
markets comprised hypothetical modelling based on extrapolating from other 
legal substances and illegal cannabis markets. In the five years since the 
 implementation of the CRCM, evidence has been accruing that indicates:  
(1) recreational sales and state revenues from taxes and fees have increased year on 
year; (2) the market share of high-potency products is increasing; (3) prices have 
decreased per gram; (4) a minority of people who use cannabis consume the 
majority of cannabis sold in the state; (5) there is no evidence that consumption 
has increased among youth or adult consumers, with latest data suggesting similar 
patterns to pre-legalization; and (6) increased driving fatalities associated with 
 cannabis-impaired driving, although challenges remain around these data.

First, according to data from the Colorado Department of Revenue (CDOR) 
(2018a) total sales for both recreational and medical markets increased from 
approximately $US700 million in 2014 to over US$1.5 billion in 2017. In 2018, 
total sales since implementation passed US$5 billion. State revenue from 
related fees and taxes increased from almost US$70 million in 2014 to almost 
US$250 million in 2017 (CDOR, 2018b). Over 85 percent of this revenue 
comes from the recreational market, which reflects disparities in tax rates in the 
two markets. The CRCM applied a 15 percent excise tax, a 10 percent special 
marijuana sales tax, and a 2.9 percent state sales tax (changed in 2017 as noted 
below), while the medical market is subject to just the 2.9 percent state sales tax.

Second, data collated by the Marijuana Policy Group (2018) that compared 
product type (flower, concentrates, edibles, non-edibles, shake/trim and other 
cannabis products), showed that the market share of high-potency concentrates 
increased from 11.6 percent in 2014 to 23.4 percent in 2017 in the recreational 
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market. In the same period, flower sales reduced by an approximately corre-
sponding amount from 66 percent in 2014 to 54 percent in 2017.

Third, retail prices for cannabis have been dropping in both markets for 
concentrates and flower but less so for edibles. For example, in the recrea-
tional market, the retail cost per gram of concentrates dropped from US$43 
in March 2014 to US$21 in November 2017 and the price of flower dropped 
from almost $15 per gram to $5 per gram over the same period (Marijuana 
Policy Group, 2018). Other data from the same group show that prices per 
gram tend to be lower in metropolitan areas with higher outlet density.

Fourth, using Colorado data on consumption from multiple federal and state 
data sources, the Marijuana Policy Group (2018) confirmed that the majority of 
cannabis is used by a relatively small proportion of heavy consumers. They estim-
ated that people who use cannabis 26–31 days a month comprise 22.5 percent 
of consumers; however, this group is responsible for 71.1 percent of all cannabis 
consumed in the state (Marijuana Policy Group, 2018).

Fifth, multiple datasets have indicated that while perception of cannabis 
harmfulness has markedly decreased among adolescents in Colorado (for 
whom possession, purchase, consumption and cultivation of cannabis remains 
illegal), an associated effect of increased consumption has not been identified, 
with rates of use similar to pre-legalization in this important cohort (Brooks-
Russell, Ma, Levinson, Kattari, Kirchner, Goodell and Johnson, 2018). Similarly, 
no significant increase in adult consumption was identified in the latest avail-
able data compared to pre-legalization, although Colorado remained above 
the national average by 8 percent in 2016 (Colorado Department of Public 
Health and Environment, 2017).

Sixth, there are reports of increased traffic fatalities in Colorado involving can-
nabis since the CRCM was implemented (Denver Post, 2017b). However, this 
increase cannot yet be conclusively linked to the legal adult use market given 
challenges with data collection for this issue (Colorado Department of Public 
Safety Division of Criminal Justice, 2018). For example, there are data indicating 
increased fatalities where the driver tested positive for cannabis from 55 in 2013 
to 125 in 2016 (Rocky Mountain High Intensity Drug Trafficking Area, 2017).1 
Indeed, data from the Fatality Analysis Reporting System (FARS) indicated that 
20 percent of total road fatalities were cannabis related in Colorado in 2016 com-
pared to 6 percent in 2006 (National Highway Traffic Safety Administration, 
2018). However, these data are problematic due to changes in data collection and 
reporting. As noted by the Colorado Department of Transportation (2018, p. 1), 
“only active forms of THC such as Delta 9 can cause impairment (and) Delta 9 
level information was not available prior to 2014.” Furthermore, increased rates 
of testing mean that higher fatalities linked to cannabis could be the result of 
improved data collection (Colorado Department of Transportation, 2018).

Additionally, there is evidence of a 30 percent increase in unintentional 
exposures to cannabis by children in Colorado from 2009 to 2015, which 
accounted for approximately 6 out of every 1000 accidental poisoning admis-
sions (Wang, Le Lait, Deakyne, Bronstein, Bajaj and Roosevelt, 2016). 
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Notably, this increase has been linked to the commercialization of the 
medical market in 2009 and rates of increase since implementation of the rec-
reational market are not statistically significant (Colorado Department of 
Public Health and Environment, 2016). No fatalities linked to this issue have 
been recorded in the state, and symptoms appear limited to an uncomfortable 
few hours but no long-term damage (Kleiman, 2018). Latest data indicate 
that 6 percent of pregnant women in Colorado consume cannabis during 
pregnancy (Colorado Department of Public Health and Environment, 2017).

Finally, data indicate that the ten largest operators controlled approximately  
25 percent of the market (Marijuana Policy Group, 2018). However, it remained 
highly competitive in comparison to other industries based on the Herfindahl-
Hirschman Index, indicating that a “big cannabis” style market consolidation is 
yet to establish itself in the state (Marijuana Policy Group, 2018).

The emerging literature

Several scholars have begun to make important observations regarding poten-
tial implications for regulators implementing cannabis policy (as opposed to 
policy outcomes) based on the Colorado model, with many highlighting the 
complexity of creating a commodities market for the legal sale of cannabis. 
Blake and Finlaw (2014) described the massive undertaking and urged 
 policymakers to be cautious in legalizing distribution networks for the drug. 
Kleiman (2015) pointed out the multifaceted nature of the scheme and dif-
ficulties with measuring impacts. For example, variation in cannabis potency 
testing, which reflects differences in sampling, equipment, and procedural 
methodologies, was recognized in Colorado House Bill 15–1283 (2015), 
which stipulated an allowable variance of plus or minus 15 percent in 
potency results for flower and concentrated products (Lenton and Subritzky, 
2017). The Blue Ribbon Commission on Marijuana Policy (2015), a 
 cannabis policy advisory body, noted cannabis legalization is not a single 
event, but rather an evolving process that requires continuous attention over 
many years.

Subritzky (in preparation) identified approximately 20 issues with major 
challenges for regulators associated with the implementation of the CRCM, 
ranging from how to deal with public consumption of cannabis through to 
transitioning from a black to a regulated market, and concerns around 
environmental degradation and excessive energy consumption. Furthermore, 
Kleiman (2016) contended that voter-driven cannabis legalization initiatives 
hinder the ability of regulators to fully implement best practice public health 
policy. While it has been noted that creating a regulated market on an estab-
lished medical cannabis model may expediate the process of implementation 
in recreational markets (Ghosh, Van Dyke, Maffey, Whitley, Erpelding and 
Wolk, 2015; Kamin, 2017; Kilmer and MacCoun, 2017), it has also been 
pointed out that a medical cannabis foundation can facilitate grey markets, par-
ticularly in Colorado where designated patient caregivers can grow hundreds 
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of cannabis plants legally, yet outside the scope of the retail or medical marijuana 
codes (Blake and Finlaw, 2014).

Based on the Coloradan experience, and perhaps counterintuitively, 
Kamin (2015) observed that the potential for increased tax revenue and cost 
savings associated with enforcement can be easily overstated, and may not 
provide a compelling argument for legalization per se. Moreover, Subritzky, 
Lenton, and Pettigrew (2016) documented a cannabis industry publication, 
which, like the tobacco industry before it, targeted commercial activities at 
people who consume cannabis on a daily basis because of their status as “the 
backbone of the industry,” thereby highlighting public health concerns of the 
commercial approach. Additionally, the increasing popularity and public 
health risks associated with edible cannabis products have been described, 
particularly in relation to slickly packaged products that resemble children’s 
confectionaries, and difficulties associated with controlling or titrating the 
dose (MacCoun and Mello, 2015). Challenges to implementing and enforc-
ing cultivation standards, predominantly around the application of pesticides, 
plant growth regulators, and other chemical additives have also been laid out 
(Subritzky, Pettigrew and Lenton, 2017), and are discussed in more detail 
below. Furthermore, complications relating to federal prohibition have been 
well documented, most notably around the associated lack of access to 
banking services that can create a public safety risk associated with hold-ups 
and related crime due to hundreds of millions of dollars in cash being trans-
ported and used to pay tax revenues and other business-related expenses 
(Blake and Finlaw, 2014; Subritzky, Pettigrew and Lenton, 2016).

While observing that it was too early to judge the success of the policy itself, 
Hudak (2015) contended that, by and large, regulators implemented the com-
mercial framework successfully within tight deadlines stipulated by A64. The 
document specified that “Not later than July 1, 2013, the Department shall 
adopt regulations necessary for implementation [of the CRCM] [and] begin 
accepting and processing applications on October 1, 2013” (Colorado Amend-
ment 64, 2012, pp. 6–9). Indeed, “in a mere three months, the A64 Task Force 
developed a comprehensive framework for the legislation and regulations 
needed to implement A64” (Blake and Finlaw, 2014, p. 366). Based on the 
Coloradan experience, Carnevale, Kagan, Murphy, and Esrick (2017) offered 
recommendations in five areas: production and cultivation, governance, public 
health and safety, taxation and possession and consumption. Most notably, they 
articulated the utilitarian value of unifying medical and recreational cannabis 
markets and recommended unification of the two markets to maximize regu-
latory efficiency and minimize associated costs (Carnevale et al., 2017). This 
recommendation is at the cutting edge of cannabis policy and remains contro-
versial, with international controls stipulating the two markets should be kept 
completely separate (Mead, 2014), despite considerable ontological and regu-
latory similarities under the Marijuana Enforcement Division in Colorado 
(MED). Indeed, the 2018 Sunset Review in Colorado recommended unifica-
tion of the codes, which has a number of implications for regulators, industry 
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and academia alike (Colorado Department of Regulatory Agencies, 2018). This 
unified market plugs into therapeutic and/or wellness conceptions of cannabis 
consumption (Subritzky, 2018).

Another issue is whether the cannabis industry should be “inside or 
outside the tent” when regulations are being drafted and implemented. In 
Colorado, faced with a lack of knowledge about regulating recreational cannabis, 
the exclusion of federal regulatory agencies because of the federal prohibition, 
and a tight timeline stipulated in A64, bureaucrats adopted a “Collaborative 
Governance approach” (Ansell and Gash, 2008) based on “pragmatism and 
mutual respect” (State of Colorado, 2012). Although other jurisdictions 
including California and Canada have adopted a similar approach, there is 
evidence that the industry has unsurprisingly lobbied hard for regulations that 
maximize profits and minimize “unnecessarily burdensome” regulations 
(Subritzky, Lenton, Pettigrew, 2016).

Colorado public health framework

Policymakers in Colorado have stated that the CRCM is public health-
driven (Hickenlooper, 2014). The Colorado Department of Public Health 
and Environment (CDPHE) stated their primary goal was to implement 
policy that protects vulnerable populations and collects data to measure the 
impact of the legal cannabis policy (Ghosh, Van Dyke, Maffey, Whitley, 
 Gillim-Ross and Wolk, 2016). Accordingly, they conceptualized a public 
health framework that draws on the expertise of “second-hand smoke pre-
vention specialists, … environmental health and food safety experts, acute 
and chronic disease epidemiologists, toxicologists, laboratorians, maternal–
child health and health communications experts, and poisoning and injury 
prevention specialists” (Ghosh et al., 2016, p. 21). The framework included 
three main components: (1) assessment; (2) policy development; and (3) 
assurance (Ghosh et al., 2016). These are now briefly described.

First, the assessment aspect of the CDPHE framework relates to the moni-
toring of two issues, namely the prevalence of use and health effects. 
Regarding surveillance of prevalence, the addition of several cannabis-related 
questions to existing population-based surveys was undertaken. Issues of 
interest include cannabis preparation, dosage, frequency of use and methods 
of consumption (Ghosh et al., 2016). Concerning the monitoring of health 
effects, changes to data collection were made in terms of how cannabis data 
are recorded at hospitals and emergency departments. The CDPHE is also 
attempting to develop better data sources around the issue of cannabis-
impaired driving (Ghosh et al., 2016). A notable aspect of this is the lack of 
baseline data available pre-legalization, which makes impact assessment 
difficult.

Second, according to Ghosh et al. (2016, p. 24), policy recommendations 
were developed based “on the successes of the past 50 years of public health 
progress to reduce the prevalence of tobacco use.” Specifically, the CDPHE 
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included recommendations by the Community Preventive Services Task 
Force (2014) and Pacula, Kilmer, Wagenaar, Chaloupka, and Caulkins 
(2014), such as increased unit price via taxes, and smoke-free policies includ-
ing Colorado’s Clean Indoor Air Act. In addition, public health lessons from 
alcohol include limitations on opening hours and outlet density of retail 
stores (Babor, 2010; Livingston, 2008). These aspects are regulated in the 
CRCM by local jurisdictions who were empowered by A64 to oversee the 
“time, place, manner, and number of marijuana establishment operations” 
(Colorado Amendment 64, 2012, pp. 8–9).

Ghosh et al. (2016) further contended that rules established for labeling 
and packaging of recreational cannabis products are equal to, or exceed 
requirements for tobacco, although this has been contested by Barry and 
Glantz (2016). By 2018, the RMC stipulated that labels should not: be 
designed to appeal to children; contain false or misleading statements; or 
make any health benefit claims (Colorado Secretary of State, 2019). In addi-
tion, the following text must be included on labels of retail cannabis 
products:

This product was produced without regulatory oversight for health, 
safety, or efficacy. There may be long term physical or mental health 
risks from use of marijuana including additional risks for women who are 
or may become pregnant or are breastfeeding. Use of marijuana may 
impair your ability to drive a car or operate machinery.

(Colorado Secretary of State, 2019, p. 194)

Education is specified within the policy development component of the Colo-
rado public health framework. It is the responsibility of the CDPHE to imple-
ment mass-reach health communications that increase public awareness around 
cannabis laws and the responsible use of cannabis. While Barry and Glantz 
(2016) contended that the resulting Coloradan public health messaging is youth 
focused and does not extend to the adult population, this is open to debate. For 
example, the “Good to Know Colorado” campaign aimed to “educate all Col-
orado residents and visitors about safe, legal, and responsible use of marijuana” 
(Ghosh et al., 2016, p. 24). Additional campaigns and comprehensive informa-
tion on the potential harms associated with cannabis consumption from risks to 
youth through to dependency by adults are listed on the Colorado Official 
State Web Portal (2018). Prevention messaging campaigns are an important 
intervention to reduce harms at the population level (Ghosh et al., 2016).

The third component relates to assurance and includes enforcement of 
regulations, ensuring a competent workforce, and evaluation. The task of 
ensuring compliance is generally overseen by MED, who operate directly 
under the Colorado Department of Revenue (CDOR). Regarding a competent 
workforce, the CDPHE had an initial focus to expand its network of public 
health professionals at the city and county levels and hosted educational 
 conferences for cannabis policy regulators (Ghosh et al., 2016). The final 



46  T. Subritzky et al.

aspect of assurance considered under the CDPHE framework is the evaluation 
of data collection and surveillance efforts, education campaigns and percep-
tions of risk associated with cannabis consumption (Ghosh et al., 2016).

In line with increasing revenues, appropriations from the Marijuana Tax 
Cash Fund have increased in a number of areas. For example, large increases in 
funding can be noted for the Department of Education, particularly with regard 
to the school health professionals grant program, and the Department of Human 
Services, including US$12 million for increasing access to effective substance 
disorder services. Substance abuse is also addressed via the CDPHE with  
US$9 million allocated for grants in the 2017/2018 financial year (Colorado 
Office of State Planning and Budgeting, 2017). Additionally, as stipulated in 
A64, the first US$40 million in excise tax revenue annually is deposited in the 
Building Excellent Schools Today (BEST) Fund that “prioritizes funding based 
on issues such as asbestos removal, building code violations, overcrowding, and 
poor indoor air quality” (Colorado Legislative Council Staff, 2015, p. 1).

Evolution of Retail Marijuana Code (RMC)

Many practical issues associated with the regulation of cannabis policy have 
previously been articulated (Caulkins et al., 2015; Rolles and Murkin, 2016; 
Room, Fischer, Hall, Lenton and Reuter, 2010). Pardo (2014) summarized 
the first iteration of the RMC including taxation, production and distribution 
limits, labeling and quality control requirements, and made comparisons with 
Washington and Uruguay regulations. Furthermore, in regard to overall pro-
duction, it was clarified that in Colorado, the quantity and numbers of licen-
sees are determined by the free market mechanism as opposed to pre-set 
limits used in other states (Kamin, 2017).

At the time of writing in mid-2018, the permanent version of the RMC 
was in its tenth iteration and consisted of 262 pages, which compares with 
124 pages in the first iteration in 2013 (Colorado Secretary of State, 2019). 
This provides an indication of how the regulations have become more 
complex as the CRCM has matured. Indeed, the RMC can be considered a 
dynamic document that is continuously evolving (Blue Ribbon Commission 
on Marijuana Policy, 2015).

According to the RMC 2013:

The rules accomplish the state of Colorado’s guiding principle: to create 
a robust regulatory and enforcement environment that protects public 
safety and prevents diversion of Retail Marijuana to individuals under the 
age of 21 or to individuals outside the state of Colorado.

(Colorado Secretary of State, 2013, p. 3)

The extent to which this has been achieved remains open to debate. An undoubted 
strength of the CRCM, however, is a well-established rule-making process  
in the state that allows for swift implementation of new rules as required 
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(Colorado Secretary of State, 2018b, 2018c). Since June 2013, there have 
been 15 emergency/temporary rule adoptions together with the 10 permanent 
rule iterations of the RMC (Colorado Secretary of State, 2019). In general, 
emergency rules may be introduced within the Administrative Procedure Act 
framework when “immediate adoption of the rule is imperatively necessary 
to comply with state or federal law or federal regulations or for the preserva-
tion of public health, safety, or welfare” (Colorado Secretary of State, 2018a, 
Section 24–4-103(6a)). Emergency rules allow for timely temporary adoption 
of regulations and add an important element of flexibility for cannabis regu-
lators in Colorado, particularly given the potential for unexpected con-
sequences of regulations in a pioneering jurisdiction. Emergency rules expire 
after a period of 120 days unless converted to permanent through the full 
regulatory process.

By 2018, the RMC consisted of 18 rule categories including: General 
applicability; Licensing; Licensed premises; Retail marijuana store; Retail 
marijuana cultivation facilities; Retail marijuana products manufacturing facil-
ities; Retail marijuana testing facilities; Transportation and storage; Business 
records and reporting; Labeling, packaging and products safety; Signage, mar-
keting and advertising; Enforcement; Discipline; Division, local jurisdiction 
and law enforcement procedures; Retail Marijuana Testing Program; Retail 
Marijuana Transporters; Retail Marijuana Establishment Operators; and 
Retail Marijuana Transfers to Unlicensed Medical Research Facilities and 
Pesticide Manufacturers.

Broadly, key changes to the market since implementation include: (1) 
ending the requirement for vertical integration and the introduction of man-
datory potency testing in 2014; (2) removal of the statutory two-year resident 
rule for (up to 15) investors in 2016 (SB 16–040, 2016);2 (3) standardized 
edible serving amounts of 10 mg THC per portion introduced in 2016; (4) 
the new tax structure in 2017 (whereby the state retail marijuana sales tax was 
increased from 10 percent to 15 percent while the standard 2.9 percent state 
sales tax was exempted); and (5) mandatory testing for pesticides in flower 
and trim products in August 2018 (Marijuana Policy Group, 2018).

Tension between commercialism and public health

Although regulators followed the public health framework described above, 
the commercial model of cannabis regulation remains a concern (Lenton, 
2014). Indeed, respected scholar Kleiman described the for-profit model as 
the second worse outcome behind prohibition. He reportedly stated, as seems 
apparent in the data presented above, that “marijuana companies’ best cus-
tomers are the problem users” (Lopez, 2014, December 17). The following 
section of the chapter explores the tension between public health and private 
profit within the context of a commercial cannabis market, with a focus on 
the issues of constitutional constraints, marketing and advertising, budtenders 
and the application of pesticides for crop protection.
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Constitutional constraints on public health best practice

According to Governor Hickenlooper (2014, p. 1), “[Colorado is] working as a 
convener for all interested parties and experts to shape public policy that utilizes 
the decades of public health lessons gained from regulating alcohol and 
tobacco.” However, the requirements of A64 hindered the ability of regulators 
to implement public health best practice on several fronts  including: tight dead-
lines for market implementation; installing the CDOR as overseeing regulator 
(as opposed to, for example, public health or human services departments); out-
lining a commercial market structure based on the licensing of for-profit busi-
nesses; and lack of constraints over product diversity (Subritzky, in preparation).

In terms of product diversity, it is useful to highlight public health limitations 
identified in A64 that came about due to a generous definition of cannabis. 
The broad definition of cannabis stipulated in A64 follows:

Marijuana or Marihuana (or cannabis) means all parts of the plant of the 
genus cannabis whether growing or not, the seeds thereof, the resin 
extracted from any part of the plant, and every compound, manufacture, 
salt, derivative, mixture, or preparation of the plant, its seeds, or its resin, 
including marihuana concentrate. Marijuana or Marihuana does not 
include industrial hemp, nor does it include fiber produced from the 
stalks, oil, or cake made from the seeds of the plant, sterilized seed of the 
plant which is incapable of germination, or the weight of any other 
ingredient combined with marijuana to prepare topical or oral adminis-
trations, food, drink, or other product.

(Colorado Amendment 64, 2012, p. 3)

It has been argued that cannabis policy with a public health focus should 
include regulatory control over product diversity that encourages production 
of less harmful product variations such as those with lower THC potency or 
more balanced THC: cannabidiol (CBD) profiles in standard preparations of 
cannabis flower (Borland, 2003; Fischer, Russell, Sabioni, van den Brink, Le 
Foll, Hall, and Room, 2017; Rolles and Murkin, 2016). In contrast to these 
public health recommendations, the constitutionally defined cannabis allows 
for limitless product innovation, which in addition to higher public health 
risks, is also vastly more complicated to regulate effectively.

As a direct result of this A64 definition, dispensaries in Colorado offer a 
wide range of cannabis products including flower, concentrates, topicals, 
tinctures and edibles. The lion’s share of merchandise consists of three broad 
preparation types: flower, high-potency concentrates, and THC-infused 
edible confectionaries (Marijuana Policy Group, 2018).

Marketing and advertising

From a public health perspective, the recommended default position for advert-
ising regulated cannabis products is a complete ban (Rolles and Murkin, 
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2016). In Colorado, regulators were restricted by A64, which stipulated that 
cannabis be regulated like alcohol (this issue is separated from the above 
section due to its importance). Advertising in the alcohol industry in Colo-
rado is governed by a voluntary industry standard that encourages restraints on 
advertising when there is a greater than 30 percent likelihood of it reaching 
minors. As stated in the RMC 2013:

Voluntary standards adopted by the alcohol industry direct the industry 
to refrain from advertising where more than approximately 30% of the 
audience is reasonably expected to be under the age of 21. After review-
ing the rulemaking record, the CDOR has determined … it is appropriate 
to model the retail marijuana advertising restrictions on this voluntary 
standard used by the alcohol industry. This standard is consistent with the 
directive in the state constitution to regulate marijuana in a manner that 
is similar to alcohol.

(Colorado Secretary of State, 2019, pp. 107–108)

Beyond the obvious issue that in Colorado the RMC appears to condone a 
30 percent likelihood of children being exposed to cannabis advertising, on 
the face of it there does not appear to be any protection for adult populations, 
particularly those with heavy consumption patterns (and therefore higher 
risk). However, the process of devising advertising restrictions was considered 
at length, and included several phases and collaboration between multiple 
departments, most notably the CDPHE and the Colorado Department of 
Human Services (Subritzky, in preparation). In general, the restrictions are 
focused on youth protection and lessons from tobacco. For example, RMC 
advertising restrictions are modelled on the Framework Convention on 
Tobacco Control (FCTC) and the Masters Settlement Agreement (MSA). 
From stakeholder interviews, it is apparent that experience from tobacco was 
a central focus. The following extract is indicative:

We took a very hard look at the (MSA) and the requirements of that with 
respect to advertising tobacco products and many of the concepts that are 
contained within our marijuana advertising restrictions are modelled after 
some of the requirements in the tobacco settlement agreement.

Group Interview: Barbara Brohl – Executive Director CDOR, Ron 
Kammerzell – Senior Director of Marijuana Enforcement Division 

(speaker), Mathew Scott – Senior Director of Taxation, Heidi 
Humphreys – Deputy Director CDOR, May 2017.

(Subritzky, in preparation)

While lessons from tobacco are certainly helpful for devising advertising 
restrictions on cannabis sales, it is important to note that cannabis is an intoxi-
cant in a way that tobacco is not. In this sense, the public health risks differ in 
important ways, most obviously around the issue of driving. While the advertising 
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restrictions in the RMC are reasonably comprehensive, notable gaps relate to: 
(1) strain reviews; (2) social media; and (3) celebrity branding. These are now 
discussed.

First, there are numerous websites that publish strain reviews under the 
guise of providing valuable consumer information (Leafly.com, 2018; The 
Cannabist, 2018). However, the utility of this information is increasingly 
contested, and it can be argued that the naming of cannabis strains by cultiv-
ators is driven more by strategic marketing than scientific evidence. A gap in 
the RMC relates to the genetic (in)consistency of cannabis varieties or strains 
(again this can be linked to how cannabis is defined in A64). Based on an 
exploratory study of samples from Coloradan dispensaries, Schwabe and 
McGlaughlin (2017) identified considerable genetic variation among strains 
with the same names. Indeed, Mowgli Holmes, a molecular and evolutionary 
biologist and CEO of an agricultural genomics company reportedly stated, 
“No one has any idea what they’re smoking. Everything is name draw, so 
consumers and patients don’t know what they’re getting” (Rolling Stone, 
2018). Furthermore, the names of award-winning strains are replicated by 
multiple dispensaries with diverse genetic lineage and cultivation techniques 
(observations from the field) (Subritzky, in preparation).

Second, social media is inundated with advertisements for cannabis prod-
ucts and stores, as can be found on any of the major platforms with a cursory 
search for hashtag phrases such as #cannabis or #marijuana. Studies exam-
ining the high prevalence of “dab tweets” are insightful in this regard (Cavazos-
Rehg, Sowles, Krauss, Agbonavbare, Grucza and Bierut, 2016; Daniulaityte, 
Nahhas, Wijeratne, Carlson, Lamy, Martins and Sheth, 2015). Furthermore, 
in a study of almost 1,000 mass and niche media articles focused on the 
CRCM, several hundred contained text from which codes were derived for 
“social media,” and/or “Twitter,” “Facebook,” or “YouTube” (Subritzky, in 
preparation). Articles offering advice on the “do’s and don’ts” of social media 
marketing for cannabis stores were particularly notable (Ganjapreneur, 2016). 
These concerns relating to the proliferation of advertising cannabis products 
on social media were recognized in a stakeholder interview with a senior 
public health official in Colorado:

It’s definitely an area of concern. I think realistically when we’re wanting 
to limit the amount of advertising that can be seen by youth, we have to 
look at wherever that’s going to be available. So social media is always 
going to be something of concern.

Interview: Heath Harmon, Director of Health Division for Boulder 
County Public Health, August 2017.

(Subritzky, in preparation)

Third, celebrity branding of cannabis products could be a consequence of the 
recommendation in the A64 Task Force Report to allow branded products to be 
sold in the state. This is despite public health recommendations that stipulate 
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plain packaging (Rolles and Murkin, 2016). Since the CRCM was imple-
mented, numerous celebrities have entered or stated the intention to enter 
the industry as producers of branded cannabis products including Willie 
Nelson, Snoop Dogg, Whoopi Goldberg, Melissa Etheridge, the family of Bob 
Marley, Tommy Chong, Gene Simmons (of the band KISS) and Mike Tyson 
(CNN Money, 2018, April 10). These celebrities have been afforded significant 
free coverage, both in consumer-focused niche media and on mass market plat-
forms (Subritzky, in preparation). In Coloradan retail cannabis stores, these 
branded products tend to be prominently positioned with high visibility (obser-
vations from the field) (Subritzky, in preparation). Regulating plain packaging 
of products may reduce this glorification of cannabis products.

Budtenders and the retail experience: observations from the field

Budtenders are salespeople employed to sell cannabis at both medical and rec-
reational stores in Colorado. All employees of a retail cannabis store must 
hold an occupational license. There are two types of occupational license that 
relate to key and support employees, of which budtenders are considered the 
latter. The criteria for obtaining an occupational license include being at least 
21 years of age, of good moral character, a resident of Colorado and payment 
of the relevant fee (at the time of writing this was US$75 for support staff) 
(Colorado Department of Revenue Enforcement Division, 2018a).

While budtenders often receive training on issues of legal compliance, it is 
not a requirement. The regulations for both medical and adult use cannabis 
dispensaries in Colorado do not stipulate any specific training that budtenders 
must undertake – this is left entirely at the discretion of business owners and/
or marketing strategists. Similarly, they are not required to have knowledge 
of the pharmacology of the plant (which has over 100 different cannabi-
noids), numerous methods of consumption, multiple product types and the 
large variations in potencies and individual consumer tolerance. Informal dis-
cussions with budtenders indicated that larger chains tended to offer more 
comprehensive training in regard to product knowledge, compliance and the 
sales process (observations from the field) (Subritzky, in preparation). Little 
mention of public health considerations was made, with the exception of 
offering dosing advice for purchasers of edibles, particularly those from out of 
state (observations from the field) (Subritzky, in preparation).

Further insight is provided by a job advertisement for a budtender listed by 
Native Roots, one of the largest operators in the state with 19 outlets at the time 
of writing. From this text it appears that budtenders are expected both to have a 
high knowledge of products in advance, and to “care,” however it is apparent 
that sales performance is the dominant Key Performance Indicator (KPI).

A caring, considerate and enthusiastic attitude for the industry is a must. 
Working knowledge of cannabis products as well as all current rules reg-
ulating retail and medical marijuana are required.
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 Budtenders will be challenged by sales goals set by management. We 
are looking for candidates that will creatively contribute to the success 
and expansion of our company. This position gives a self-driven and 
motivated candidate room for development and growth.

Medical and recreational budtender – Denver, Co.
(Native Roots, 2018)

An additional issue is in-store labelling as noted in field observations in 2017 
(Subritzky, in preparation). In general, cannabis stores in Colorado offer pre-
packaged goods such as edibles and concentrate cartridges, and fresh produce 
such as flower. The pre-packaged products are in branded packaging and 
include all product information on labels as required by the RMC. However, 
the label information for fresh produce such as flower placed in jars of dis-
played product is generally limited to strain name, THC percentage and 
species type, that is sativa, indica or hybrid (observations from the field) (Sub-
ritzky, in preparation). Budtenders, under consistent queue pressure, 
represent the only option for consumers to make enquiries regarding addi-
tives used during the cultivation process before purchase, and furthermore it 
is unrealistic that their training will extend to knowing what additives were 
applied during cultivation. This observation relates to the RMC 2018 rule 
1002–1 concerning packaging and labeling prior to transfer to consumer, 
which distinguishes between in-store and exit label requirements (Colorado 
Secretary of State, 2019, pp. 189–195). It was observed that this situation 
hinders consumers’ ability to identify cannabis grown without the addition of 
chemical additives. From a public health perspective, this impedes the ability 
of those in search of organically grown products to make informed decisions, 
which is a central tenet of A64 and a core justification for legalization (Subritzky, 
in preparation).

Pesticides

In a study that examined issues in the implementation and evolution of the 
CRCM, pesticide related codes were derived from multiple government 
documents, over 200 media articles and several transcripts of interviews with 
key stakeholders (Subritzky, in preparation). Problems associated with pesti-
cide use and reporting was initially identified in the A64 Task Force Report, 
which noted there existed “no standards of practice for ensuring product 
safety in the marijuana industry” (Brohl and Finlaw, 2013, p. 66). Definitions 
of pesticides may include plant growth regulators and other chemical nutri-
ents used during the cultivation process (Subritzky et al., 2017), however this 
section considers pesticides as primarily chemicals used as protection against 
insect infestations that can devastate crops. Farmers may have considerable 
financial exposure in an industry where cannabis plantations are not covered 
by insurance companies, so there is a reported temptation to resort to nefari-
ous measures (Subritzky et al., 2017). After prominent media coverage of the 
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issue, the public health threat of contaminated cannabis was officially recog-
nized in an Executive Order by Governor Hickenlooper in November 2015, 
which required state agencies to focus on the problem (Colorado Department 
of Revenue, 2015). Examples of this threat were provided in an interview 
with Seth Wong, President of TEQ Labs in Denver, and included the possib-
ility of pesticides being concentrated in toxicity along with other cannabi-
noids when concentrated products are manufactured (Subritzky et al., 2017). 
Additionally, as noted by Wong:

We don’t know the difference of what that pesticide does to you if it is 
just ingested or if it is smoked. Some of them have applicable uses and 
that’s a direct application to a plant, but that plant is not necessarily 
smoked. So if you smoke it, and that’s the case with myclobutanil  
[a chemical compound used in some pesticides] that converts to cyanide 
once it gets treated with a flame, you’ve got myclobutanil on your can-
nabis bud and someone goes to smoke it you have potentially converted 
that to cyanide and potentially inhaled it.

(Subritzky et al., 2017, p. 91)

At the time of writing, over five years since the legal market was imple-
mented, significant progress had been made on how to effectively regulate 
cultivation standards, and in particular the application of pesticides and 
other chemical additives such as plant growth regulators. For example, 
standardized sampling procedures have been developed for flower, edibles, 
and concentrated products (Colorado Department of Public Health and 
Environment, 2018b). Furthermore, requirements for the certification of 
cannabis testing facilities in Colorado have evolved considerably since the 
first iteration of the RMC in 2013 (Colorado Department of Public Health 
and Environment, 2018a). After multiple work group meetings among 
subject matter experts, the reference library for proficiency standards has 
expanded to cover pesticide residue testing as well as other forms of con-
tamination, sampling procedures, and validation guidelines (Colorado 
Department of Public Health and Environment, 2018c). Importantly too, it 
should be noted that the issue is also enforced at the local level, which offers 
an additional layer of protection. For example, it was reported that the City 
of Denver had recalled over 28,000 products due to pesticide contamination 
(Denver Post, 2017a). Reflecting this evolution of pesticide regulations in 
the state, 17 industry bulletins notifying cannabis businesses of changes 
relating to testing requirements to be implemented were issued by the state 
from April 2014 to May 2018 (Colorado Department of Revenue Enforce-
ment Division, 2018b). However, while progress has been made, the issue 
remains challenging, and development of new regulations is ongoing. 
Notably, mandatory testing for pesticides in flower and trim products  
across both medical and recreational markets was not implemented until 
August 2018.
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Lessons learned

As a pioneering jurisdiction, Colorado has blazed a trail implementing a com-
mercial approach to legalized cannabis. Regulators developed a compre-
hensive public health framework, drew on lessons from alcohol and tobacco 
and modified rules in a timely fashion as unexpected consequences arose. 
While regulators should be recognized for their ground-breaking efforts, the 
Coloradan approach has limitations from a public health perspective and 
efforts were hindered on a number of fronts. In particular, constitutional con-
straints of A64 ensured a for-profit model, as opposed to a non-commercial 
alternative, was implemented. A64 also broadly defined cannabis, which 
allowed for enormous product diversity. Furthermore, the involvement of 
the cannabis industry in crafting the regulations that apply to the scheme 
remains a concern – as was predicted by many, the commercial model has 
seen the proliferation of widespread advertising and marketing strategies that 
are excluded from the regulations. In addition, major challenges have arisen 
regarding cultivation standards, most notably the inability to effectively devise 
rules and regulate the emerging public health threat of the application of 
pesticides, particularly in initial years of the market roll out. Furthermore, as 
previously noted in regard to the accidental ingestion data, the fact there was 
a well-developed medicinal cannabis market with retail outlets in Colorado 
for a number of years before recreational cannabis use was legalized has 
implications when interpreting the impact of recreational cannabis per se.

The following section outlines some of the major challenges identified 
from the Coloradan experience and offers some suggestions for regulators in 
other jurisdictions intending to implement a regulated cannabis market. The 
list is not exhaustive; however, it draws on examples introduced in the 
chapter to highlight key practical difficulties encountered during the first five 
years of implementation.

First, while the citizen-driven approach to legalization solves the problem of 
inactivity at the federal level, it does not encourage public health best practice 
(Kleiman, 2018). In the CRCM, an additional complication is that the core 
market structure was enshrined within the State Constitution via A64. Most 
notable among these constitutional constraints are the stipulations that cannabis 
be regulated like alcohol (under a commercial model) and that cannabis is 
broadly defined, which allowed huge product diversity. Lessons that can be 
drawn from this seem to be that implementation of more public health focused 
legal cannabis models would require proactive legislation by the government 
and that the definition of cannabis should be strictly defined at the outset. A 
definition that limited cannabis products to flower only, for example, would 
potentially reduce risks associated with higher potency concentrates, together 
with streamlining the initial regulations considerably. The definition could be 
expanded to include more products at a later date if that was desirable.

Second, the evidence from the CRCM seems to confirm a number of 
anticipated issues including: that a minority of people with problematic use 
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constitute a majority of total consumption; that these people furthermore are 
a prime target for cannabis businesses; and that commercial entities will 
exploit loopholes in the regulations with hopes of increasing opportunities to 
promote products. From an entrepreneurial perspective this is understand-
able, while from a public health view it is not. Although information on the 
risks associated with cannabis dependency are available on the Colorado State 
Web Portal, more could be done to protect the most vulnerable by:  
(1) adding explicit warning regarding this issue to cannabis product labels;  
(2) artificially increasing prices (as noted above, although this strategy has 
been suggested within the Coloradan public health framework, prices con-
tinue to fall);3 (3) strengthening advertising restrictions, particularly around 
social media, product reviews, and celebrity branding; and (4) regulating plain 
packaging to hinder brand recognition and potentially reduce product appeal.

Third, local jurisdictions have emerged as entities that may provide extra 
protection around important public health issues such as external signage, 
opening hours, outlet density, and the application of chemical pesticides 
during the cultivation stage. This can potentially be seen as a strength of the 
Coloradan approach, if the various levels of government can work harmoni-
ously towards stated goals.

Fourth, regulating cannabis is a complex matter that touches numerous 
government departments, and from the Coloradan experience it is apparent 
that this complexity increases in the first years after market implementation. 
Unexpected consequences will arise and having the ability to effectively deal 
with these issues in a timely manner is important. The established rule-making 
process in Colorado has been helpful in this regard. Lessons from this include 
to go slow with the initial rollout. In particular, it may be advisable to begin 
with limited products, such as cannabis flower. This could even be limited to 
a few well-defined genetic varieties with balanced THC:CBD ratios. Com-
plexity also has implications relating to how long the critical preimplantation 
phase should be. In Colorado this was again limited by constitutional 
restraints in A64 with tight deadlines stipulated. While it is preferable to have 
sufficient time to develop effective rules, it is also clear that finding perfect 
policy could be an exercise in perpetuity, so a balance needs to be found. 
Perhaps an 18-month to two-year period would suffice.

Fifth, funds were not appropriated until after they were received via taxes 
and fees. This resulted in delays of at least two years after implementation for 
funding of key public health initiatives such as substance prevention grants, 
youth education campaigns, roadside driver impairment training, and relevant 
impact assessment surveys. For other jurisdictions, advanced funding for these 
issues before tax revenues are generated is recommended.

Sixth, the issue of quality control that allows buyers to make informed 
choices is more complex than anticipated, particularly around variability in 
potency testing due to different testing procedures, lack of proficiency stand-
ards for cannabis cultivation and difficulties in regulating and enforcing 
restrictions on chemical pesticides and other additives. Furthermore, in-store 
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labelling, particularly for fresh produce, was observed to be insufficient. To 
resolve these issues, regulators in other jurisdictions need to be aware of the 
immense challenges and extensive resources required to implement this 
aspect of legalization effectively. Prefunding the agricultural component of 
regulations and authorizing state testing labs with standardized testing meth-
odologies may help to resolve the issue. Additionally, more stringent in-store 
labelling would facilitate more informed purchasing.

Notes
1 Although data from the Rocky Mountain High Intensity Drug Trafficking Area 

(RMHIDTA) is official federal data and reportedly informed former US Attorney 
General Jeff Session’s decision to revoke the Cole Memorandum that provided 
federal government guidelines for states with legal cannabis markets (Office of the 
Attorney General, 2017, 2018), some commentators and state governors have 
raised issues about how the RMHIDTA interpret and present data (e.g. State of 
Alaska, 2017; State of Colorado, 2017; State of Oregon, 2017; State of Washington, 
2017).

2 HB 18–1011 (2018) would have further increased flexibility for out-of-state inves-
tors in 2018 by allowing an unlimited number of investors and removing back-
ground checks. However, after it was passed through the General Assembly, it was 
vetoed by Governor Hickenlooper due to concerns about federal restrictions (State 
of Colorado, 2018).

3 There are reports that increased requirements for product testing introduced in 
August 2018 will increase prices though the extent of this impact remains unclear 
(Denver Post, 2018, August 26).
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3 Recreational marijuana 
legalization in Washington 
State
Benefits and harms

Clayton Mosher and Scott Akins

Introduction

In 2012, Washington State and Colorado became the first two states in the US 
to legalize the use of recreational marijuana. In this chapter, we trace the path 
to marijuana legalization in Washington State, discuss marijuana policy hetero-
geneity within the state, and examine “outcomes” of legalization, framed in the 
context of three of the key priorities set out in a 2013 Department of Justice 
memorandum (known as the “Cole Memorandum”) on marijuana enforce-
ment. Approximately four years after sales of recreational marijuana began in 
Washington State (on July 8, 2014), there are certainly some areas of concern, 
but there is sufficient evidence across a variety of domains to suggest that the 
legalization of recreational marijuana in Washington State has not been associ-
ated with serious problems. More specifically, while there have been increases 
in adult use of marijuana in the state (as has happened across the United States 
in recent years), youth increases in use have not manifested. And while there 
has been some increase in traffic fatalities associated with marijuana use, a 
greater problem is related to poly-drug use. While diversion of marijuana from 
Washington State appears to be occurring, due to certain provisions in the state 
legislation, this has been less of a problem than in other states that have legal-
ized recreational marijuana. Washington State has also achieved one of the 
primary goals of the legislation – there have been significant reductions in the 
number of people in the state arrested for marijuana offenses, and the state has 
also seen significant reductions in the costs associated with the enforcement of 
marijuana laws. Finally, the state has realized significant fiscal benefits through 
the taxation of marijuana sales.

The path to marijuana legalization in Washington State

Washington State first considered the legalization of marijuana in 1971, when 
a bill was introduced in the legislature. Although the bill did not pass, in the 
same year, possession of less than 40 grams of marijuana was downgraded to a 
misdemeanor offense (Roffman, 2014). Debates surrounding marijuana legal-
ization continued in the state through the 1970s and into the 1980s, and in 
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1988, voters in Washington State approved Initiative 692 – The Medical Use 
of Marijuana Act,” with 59 percent of voters in favor of the measure 
(Fleming, Guttmanova, Cambron, Rhew and Oesterle, 2016), and approval 
in 30 of the 39 counties in the state (McCarthy, 2016). The legislation per-
mitted qualifying patients to have a 60-day supply of marijuana. However, 
somewhat ironically, the law did not specify the quantity of marijuana that 
would constitute a 60-day supply, and it was not until 2008, under House 
Bill 6032, that the amount allowed was specified as 24 ounces of usable mari-
juana and up to 15 plants for home cultivation (Northwest High Intensity 
Drug Trafficking Area, 2016). In addition, although I-692 allowed for the 
use of medical marijuana in Washington State, it did not provide for any 
regulation, and in contrast to medical marijuana legislation in other states, 
Washington did not set up a database of registered patients (Mkrtchyan, 
2012; Wilson, 2014).

Additional laws relating to medical marijuana were passed in Washington 
State in 2007 and 2010, and in 2011, Senate Bill 5073 passed, which estab-
lished a regulatory system to license the production and distribution of 
medical marijuana, allowed for patient home grows and collective gardens, 
and created a voluntary patient registry (Cambron, Guttmanova and Fleming, 
2017; Mkrtchyan, 2012). However, the provisions of the bill relating to 
licensing and regulation were vetoed by Washington State Governor Chris-
tine Gregoire, due to concerns regarding the potential federal prosecution of 
state employees involved in the actions required to license cannabis produc-
tion and medical dispensaries. In fact, it was not until 2015, some 17 years 
after the legalization of medical marijuana in Washington State, that the state 
legislature (while implementing regulation and licensing for recreational 
marijuana) enacted specific licensing requirements for medical marijuana. 
Among other provisions, this legislation required retailers selling recreational 
marijuana to obtain a medical endorsement to sell medical-grade marijuana 
and replaced collective gardens and medical marijuana dispensaries with 
small-scale patient cooperatives which were required to register with the 
state’s liquor and cannabis board. The legislation also stipulated that stores 
seeking medical endorsements had to employ at least one “consultant” who 
would receive 20 hours of training from the Department of Health to advise 
patients in selecting products for medical use – these consultants are also 
responsible for enrolling medical users in a state database (Washington State 
Department of Health, 2018). Individuals who enrol in the medical mari-
juana patient database are exempt from paying sales tax (approximately  
8.4 percent) on the products purchased and are also allowed to “grow six 
plants by default in the system,” and up to 15 plants if authorized by their 
healthcare provider (Washington State Department of Health, 2018). While 
Washington State officials predicted that up to 90,000 people would register 
in the patient database, apparently due to concerns about having their names 
in the registry (Harshman, 2017) – as of December 10, 2018 only 36,925 
patients were enrolled (Washington State Department of Health, 2018).
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In November of 2012, Initiative 502 – “marijuana legalization and regula-
tion” – appeared on the Washington State ballot. Among the supporters of 
the legislation were several prominent politicians, former federal prosecutor 
John McKay, Seattle City Attorney Pete Holmes, Seattle’s Mayor Michael 
McGinn, and the city council (Garber and Miletich, 2011; Martin, 2012).

Additional supporters of the legislation included international travel guide 
Rick Steves (who also served on the board of the national organization for 
the reform of marijuana laws) (Shapiro, 2012), televangelist Pat Robertson, 
the National Association for the Advancement of Colored People, the 
 American Civil Liberties Union of Western Washington, and the George 
Soros-funded Drug Policy Alliance. In total, supporters of I-502 raised $6.2 
million (compared to only $16,000 by opposition groups) (Leon and Weitzer, 
2014). King County Sheriff Steve Strachan, a former drug abuse resistance 
education (DARE) officer, also endorsed marijuana legalization, commenting 
“with alcohol being highly regulated, we’re able to have a little more discus-
sion about it” (Westneat, 2012). Strachan acknowledged that the DARE 
program had “overblown the dangers of pot,” and that the mixing of mes-
sages about marijuana with “truly dangerous” hard drugs was “incredibly 
unhelpful” (Holden, 2012).

In their analysis of the factors influencing support for “vice legislation” 
(laws relating to prostitution, gambling and drugs), Leon and Weitzer (2014) 
note the importance of media influences. In the context of marijuana legali-
zation in Washington State, several prominent newspapers came out in 
support of the legislation. The Seattle Times published an editorial supporting 
legalization, with the first line echoing the primary theme of the I-502 
 campaign – “The question for voters is not whether marijuana is good. It is 
whether prohibition is good.” The piece went on to note, “If marijuana 
killed people, or smoking it made people commit violence and mayhem, 
prohibition might be worth all its bad effects. But marijuana does not kill 
people; there’s no lethal dose” (Seattle Times, 2012). With respect to concerns 
about possible increases in youth use of marijuana under legalization, the 
editorial made the important point that marijuana prohibition had not 
resulted in youth being unable to access marijuana:

Parents may ask whether I-502 will make marijuana more available to 
their teenage children. The answer is to compare marijuana with beer. 
For teenagers, both are illegal – and available. But which is more easily 
available, the one that is banned or the one that is regulated? For more 
than 40 years, the one more easily available to teenagers has been the one 
that is banned.

(Ibid.)

The daily newspaper in Vancouver, Washington (the fourth largest city in the 
state) commented “Initiative 502 offers the chance to abandon prohibition as 
a lost cause” (Honig, 2012). The newspaper in the state capital of Olympia 
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similarly supported the measure, noting that it represented a “step toward 
making sense of marijuana laws” (Honig, 2012). Even the relatively conser-
vative Spokane Spokesman-Review, the largest circulation newspaper in eastern 
Washington, supported I-502.

In contrast to the 2010 California marijuana legalization campaign and the 
2012 proposals in Colorado and Oregon, the pro I-502 campaign in 
 Washington State primarily focused on social and racial justice issues 
(Collingwood et al., 2018), reporting that between 1986 and 2012, there had 
been more than 241,000 marijuana possession arrests in Washington State, 
with Blacks and Latinos being much more likely to be arrested for the 
offense. Marijuana enforcement efforts were said to have cost the state $306 
million over this period (Leon and Weitzer, 2014).

The legalization campaign in Washington State and its emphasis on social 
and racial justice issues was influenced by Deputy Campaign Director and 
Outreach Manager for New Approach Washington (the official name of the 
campaign), Tonia Winchester. In her role as prosecutor in the central 
 Washington city of Wenatchee, Winchester wondered why a large propor-
tion of the individuals she was prosecuting on marijuana charges were Latino 
and African American, when the majority of those using the substance were 
White (Hari, 2015).

Alison Holcomb, the primary architect of the pro I-502 campaign, had 
previously worked with Washington State legislators on medical marijuana 
provisions, and had also represented medical marijuana patients, providers and 
others involved with the substance in federal, state and local courts, primarily 
in her role with the American Civil Liberties Union. Holcomb and her col-
leagues focused the campaign on mainstream voters in the state, so the initi-
ative was relatively conservative and attempted to address the most salient 
voter concerns, such as restrictions on driving under the influence of mari-
juana, in-home cultivation and the prevention of youth use (Martin and 
Rashidian, 2014). In contrast to the Amendment 64 marijuana legalization 
campaign in Colorado, which emphasized the relative harms of alcohol 
versus marijuana, the New Approach Washington campaign did not stress 
that cannabis was good, but instead that current cannabis laws were creating 
several social harms. The supporters of I-502 argued that marijuana should be 
legal not because it is safe, but in fact because it is dangerous – “individuals 
who deal drugs in streets do not check id” (Hari, 2015).

Interestingly, (and as had happened with the 2010 marijuana legalization 
measure in California), medical marijuana providers, led by the group Sens-
ible Washington,” were opposed to I-502 (Collingwood, O’Brien and 
Dreier, 2018; Mkrtchyan, 2012). While the opposition of providers was 
likely partially related to beliefs that their sales might be compromised with 
the legalization of recreational marijuana, the group was also concerned about 
a clause in I-502 that addressed driving under the influence of marijuana. 
Under the policy, impairment would be defined as having five nanograms of 
THC per milliliter of blood (Johnson, 2011), which, the medical marijuana 
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providers argued, would result in substantial numbers of medical marijuana 
patients being charged with driving under the influence. Alison Holcomb 
and others involved in the pro I-502 campaign were aware of these concerns, 
but they also knew from reviewing survey results of California’s failed 2010 
Proposition 19 that many voters who initially supported that measure 
changed their minds and voted against it, at least partially due to concerns 
about driving under the influence of marijuana (Shapiro, 2012). The pro 
I-502 group also conducted a survey in Washington State in which 62 percent 
of respondents indicated they would be more likely to vote for legalization if 
the measure included a DUI provision. Longtime Washington State mari-
juana activist and retired University of Washington Professor Roger 
Roffman, a sponsor of the I-502 campaign commented, “I wouldn’t have 
wanted to be connected to an initiative that didn’t take into account the 
dangers of driving while stoned” (Shapiro, 2012).

The 2012 Washington State voter’s pamphlet listed arguments for and 
against Initiative 502. Among the arguments in support of the legislation was 
included the fact that legalization would provide “billions in new revenue” 
for the state, and that “almost all marijuana law enforcement is handled by 
state and local police – it’s time for Washingtonians to decide Washington’s 
laws, not the federal government” (Clark County, 2012).

I-502 was supported by 55.7 percent of Washington State voters,1 and estab-
lished a regulatory structure for the licensing and taxation of marijuana produc-
tion and distribution, and authorized possession of up to one ounce of cannabis 
for individuals 21 years of age and older (Washington State Senate, n.d.). The 
legislation initially imposed a 25 percent tax on (each of) the producers, pro-
cessors and retailers, but in 2015, under Senate Bill 5121, the taxation system 
was changed so that a single 37 percent tax was levied on marijuana purchases. 
It is also important to note that Washington State’s legal marijuana industry is 
not vertically integrated, in that businesses holding retail licenses are prohibited 
from involvement in production and processing (Darnell and Bitney, 2017). 
The state also limited the number of recreational marijuana retail licenses to 
334 (later increased to 556 in July of 2016 with the “merger” of the medical 
and recreational systems) – the cap on retail licenses was unique to Washington 
State, and likely limited the market for marijuana.

Policy heterogeneity and local variation

There is considerable variation in the specifics of recreational (and medical) 
marijuana laws across states that have passed such laws. And importantly, even 
in states where the legalization of marijuana is in place, reflecting continuing 
division over marijuana legalization, there is considerable local variation. 
There is of course precedent for local jurisdictions adopting their own 
approaches to regulating the sale of psychoactive substances, as was evidenced 
in the emergence of several “dry” towns in the post-prohibition era in the 
United States in response to the re-legalization of alcohol.
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In Washington State, the language of I-502 did not prohibit local bans on 
marijuana sales. While, as noted above, 55.7 percent of voters in the state 
approved marijuana legalization, the majority of voters in 19 of Washington 
State’s 39 counties voted against the measure (Dilley, Hitchcock, McGrader, 
Greto and Richardson, 2017), so it is perhaps not surprising that several local 
jurisdictions have implemented bans on marijuana businesses. In response to a 
query by Washington State Liquor and Cannabis Board chair Sharon Foster 
regarding whether local governments were prevented by state law from pro-
hibiting state-licensed marijuana producers, processors, or retailers within their 
jurisdictions, Washington State Attorney General Bob Ferguson acknow-
ledged that “We are mindful that if a large number of jurisdictions were to 
ban (marijuana) licenses, it could interfere with the [I-502] measure’s intent to 
supplant the illegal market.” However, Ferguson added, “Under Washington 
law, there is a strong presumption against finding that state law pre-empts local 
ordinances … Local governments have broad authority to regulate within 
their jurisdictions, and nothing in I-502 limits that authority with respect to 
marijuana businesses” (Ferguson, 2014). Confirming the Attorney General’s 
interpretation, through 2015, all five Washington State courts that had heard 
challenges to local bans agreed that these can be imposed (Ferguson, 2015). As 
a result, as of June 2016, six of Washington State’s 39 counties, and 54 of 152 
cities with populations of 3,000 or more (covering approximately 30 percent 
of the state’s population) had implemented local bans on retail cannabis sales 
(Dilley et al., 2017). More recent data from the Municipal Research and Ser-
vices Center (2018) indicate that, as of December 2018, seven counties and 78 
cities (out of a total of 585) prohibited marijuana sales.2

Although cities have allowed retail sales within their boundaries, large 
Washington State counties such as Pierce (the second largest county in the 
state, with a 2017 population of 876,764) and Clark (the fifth largest county 
in the state, with a 2017 population of 474,643) originally banned recrea-
tional marijuana sales. Clark County Commissioner Tom Mielke, while 
admitting that he had not read the I-502 rules (similar to other elected offi-
cials in other policy contexts), justified the county’s moratorium on sales by 
claiming that he was concerned about (unspecified) unintended consequences 
of allowing marijuana stores in the county (Graf, 2014). However, in Clark 
County, the local newspaper of record, the Columbian, recommended that 
the county commissioners rescind the ban (2014). At the time of writing, the 
ban on marijuana sales in Clark County had not been rescinded, although 
there were 13 retail marijuana stores within the county’s boundaries (Washington 
State Liquor and Cannabis Board, 2018a).

It is by no means clear what elected officials are trying to accomplish in 
enacting these local bans. Are they unaware of the fact that residents of their 
jurisdictions are able to travel (in many cases, short distances) to purchase 
marijuana if they choose to do so? So, while purchases and consumption are 
likely not significantly impacted by local prohibitions on sales, jurisdictions 
imposing moratoriums forfeit significant tax revenues under the bans.
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While the ban on marijuana sales in Clark County is still in place, Pierce 
County Executive Pat McCarthy vetoed that county’s ban in June of  
2016, commenting, “I am vetoing this ordinance because my job as an 
elected official requires me to advance the will of the people who voted in 
2012, in a comprehensive election, to legalize recreational marijuana” (54 
percent of Pierce County voters approved I-502) (Grimley, 2016). McCarthy’s 
comments were in response to an April 2016, advisory election in Pierce 
County (which cost $425,000) in which voters in unincorporated areas of the 
county were asked to reconsider the ban on recreational sales. Of the 65,000 
people who voted in the advisory election, 34,000 (52 percent) supported 
retaining the ban. However, as McCarthy noted in a letter to Pierce County 
Council Chair Doug Richardson, the voter turnout in the election was low, 
and not representative of the entire county. In her letter, McCarthy also 
noted that banning the sale of marijuana

piecemeal throughout the state defeats one of the most important goals 
of I-502: that is, the eradication of the black market. Effective regulation, 
licensing, and enforcement of marijuana is the best tool we have for 
keeping marijuana out of the hands of young people.

(McCarthy, 2016)

In order to address some of this policy confusion and its possible contribution 
to the continuation of the black market in marijuana, legislation proposed in 
Washington State in early 2017 would penalize local governments that pro-
hibit marijuana but had not enacted such bans through specific legislation by 
taking away 70 percent of their tax revenues from liquor sales (Santos, 2017). 
As Alison Holcomb told the King County Council:

Every city and county that has put itself above the law, above the vote of 
the people (by prohibiting marijuana sales) has done nothing more than 
fuel money into the illicit market but also into the hands of the privi-
leged few who have managed to secure a state license.

(Young, 2016)

Outcomes

In 2013, the Federal Department of Justice issued the Cole Memorandum to 
provide guidance regarding marijuana regulation. The Cole Memorandum 
begins by noting that “Congress has determined that marijuana is a dangerous 
drug and that illegal distribution and sale of marijuana is a serious crime that 
provides a significant source of revenue to large scale criminal enterprises, 
gangs, and cartels” (Cole, 2013).

Eight “enforcement priorities” were listed in the Cole memorandum,3 
including: (1) preventing the distribution of marijuana to minors; (2) preventing 
revenue from the sale of marijuana going to criminal enterprises, gangs and 
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cartels; (3) preventing the diversion of marijuana from states where it is legal 
under state law in some form to other states; (4) preventing state-authorized 
marijuana activity from being used as a cover or pretext for the trafficking of 
other legal drugs or illegal activity; (5) preventing violence and the use of fire-
arms in the cultivation and distribution of marijuana; (6) preventing drugged 
driving and the exacerbation of other adverse health consequences associated 
with marijuana use; (7) preventing the growing of marijuana on public lands and 
attendant public safety and environmental dangers posed by marijuana produc-
tion on public lands; and (8) preventing marijuana possession on federal property. 
As potential increases in adolescent marijuana use and the impact of marijuana 
legalization on the drugged driving have been the focus of much debate in assess-
ing the outcomes of marijuana legalization, our discussion below focuses on these 
two priorities. Given that there is less evidence to make firm conclusions on the 
issue, we address the issue of priority 3 (diversion) more briefly.

Adolescent marijuana use

“We had predicted based on changes in legalization, culture in the U.S. as 
well as decreasing perceptions among teenagers that marijuana was harmful 
[and] that [accessibility and use] would go up. But it hasn’t gone up”  
stated Nora Volkow, the Director of the National Institute on Drug Abuse; 
Ingraham, 2016).

There is fairly strong evidence that marijuana use by adults has increased in 
recent years, both across the US, as revealed in the national survey on drug 
use and health (Bose, Hedden, Lipari and Park-Lee, 2018), and in Washington 
State (Darnell and Bitney, 2017; Miller, Rosenman and Cowan, 2017). However, 
there is debate regarding whether and to what extent increased use of 
 marijuana by adults is problematic, especially given emerging evidence that 
cannabis may be a substitute for opiate drugs (Bachhuber, Saloner, Cunning-
ham and Barry, 2014; Bradford and Bradford, 2016; Bradford and Bradford, 
2017; Bradford, Bradford, Abraham and Adams, 2018; Livingston, Barnett, 
Delcher and Wagenaar, 2017; Piper, De Keuster, Beals, Cobb, Buchman, 
Perkinson, Lynn, Nichols and Abess, 2017; Reiman, 2009; Shi, 2017; Wen 
and Hockenberry, 2018) and alcohol (Lucas, Reiman, Earleyewine, 
McGowan, Oleson, Coward and Thomas, 2013; Lucas, Walsh, Crosby, Callaway, 
Belle-Isle, Kay, Capler and Holtzman, 2016; Reiman, 2009).

However, most would agree that if marijuana legalization leads to 
increases in youth use, or results in other harms to youth, there is legitimate 
reason for concern. Although, as we discuss below, these claims have been 
overstated;4 particularly relevant here is that early marijuana use can lead to 
cognitive deficits and declines in IQ (Gilman, Kusler, Lee, Lee, Kim, Makris, 
van der Kouwe, Blood and Breiter, 2014; Meier, Caspi, Ambler, Harrington, 
Houts, Keefe, McDonald, Ward, Poulton and Moffitt, 2012).

In considering the results of studies on increases in youth use that we 
review in this chapter, it is important to stress that far too many legalization 
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opponents (including special interest groups such as Project SAM (Smart 
Approaches to Marijuana), federal and state government and criminal justice 
system officials, reporters/journalists and some academics, almost seem 
unaware that marijuana existed and has been consumed by people (including 
youth) well before medical and recreational legalization (Mosher and Akins, 
in press). Related, it is also important to stress that, while recreational mari-
juana was legalized in Colorado and Washington State in November of 2012, 
retail sales of the substance did not begin until January 1, 2014 in Colorado, 
and July 8, 2014 in Washington State. As such, the results of studies of trends 
in youth cannabis use must be treated with caution, as the effects of legaliza-
tion on youth (and adult) use may not have had sufficient time to manifest.

In order to assess potential increases in youth use and threats to youth 
wellbeing in states with legal (both medical and recreational) marijuana, 
researchers have generally used data from emergency room visits and poison 
control centers5 (Onders, Casavant, Spiller, Chounthriath and Smith, 2016; 
Wang, Narana, Wells and Chuang, 2011; Wang, Roosevelt and Heard, 2013; 
Wang, Le Lait, Deakyne, Bronstein, Bajal and Roosevelt, 2016), and data 
from self-report surveys. Given space considerations, we focus on results from 
self-report surveys.

In considering the results of self-report surveys on trends in youth use of 
marijuana, it is necessary to be cognizant of the inherent weaknesses in survey 
methodology (e.g. sampling error, response bias, etc.) more generally 
(Mosher, Miethe and Hart, 2011). In the specific case of marijuana consump-
tion, legalization itself (which signals an increased social acceptability of the 
substance) may influence survey respondents’ tendencies to more truthfully 
report their use of the drug. Given this, an increase in self-reported use of 
marijuana over time may merely reflect changes in respondents’ reporting 
tendencies.

With respect to youth use of psychoactive substances, it is also important 
to distinguish between casual use/experimentation and heavy use. Some 
studies have suggested that experimentation with alcohol, marijuana and 
other drugs is in fact a normal part of adolescence (Englund, Siebenbruner, 
Oliva, Egeland, Chung and Long, 2013; Substance Abuse and Mental Health 
Services Administration, 1999).

Turning to the research on the relationship between marijuana legalization 
and changes in youth use of the substance, a widely-cited study regarding the 
impact of recreational marijuana legalization on youth use was published in 
JAMA Pediatrics (Cerdá, Wall, Fena, Keyes, Sarvet, Schulenberg, O’Malley, 
Pacula, Galea and Hasin, 2017). Using data from the Monitoring the Future 
survey, this study found that, while there was no change in marijuana con-
sumption among youth in Colorado over the 2010–2014 period, youth in 
the 8th and 10th grades in Washington State were more likely to report use 
of the substance since legalization, and that there had been increases in the 
proportion of youth in the state who believed that marijuana did not pose a 
great health risk.
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In considering the results of this study, it is important to stress that Cerdá et al. 
(2017) found no increase in marijuana consumption among 12th graders in 
Washington State, and the increases for 8th graders (2 percent) and 10th graders 
(4 percent), were relatively modest. But in interpreting these increases, while pro-
viding no data to support their claims, Cerdá et al. (2017) suggest that  legalization 
may have increased the availability of marijuana – “increasing adolescent access to 
marijuana indirectly through third party purchases,” and/or that “legalization 
could have decreased the price of marijuana in the black market.”

Even leaving aside our previous point that sales of recreational marijuana 
did not commence in Colorado until January 1, 2014, and in Washington 
State until July 8, 2014, it is by no means clear why the same arguments did 
not apply to youth in Colorado (where there was no increase in use) and 
12th graders in Washington State (who also had no increases in use). And 
while Cerdá and colleagues do not specifically address these problems with 
their argument, they suggest that the lack of an increase in marijuana con-
sumption by youth in Colorado was due to the fact that several years of 
medical marijuana sales in the state had already led to changes in youth use. 
This argument is also rather curious, given that Washington State legalized 
medical marijuana in 1998, Colorado in 2000.

Additional studies examining the relationship between changes in mari-
juana policies and youth use have generally not found strong associations. For 
example, in a meta-analysis of 11 studies examining changes in youth use fol-
lowing the legalization of medical marijuana laws, Sarvet, Wall, Fink, Green, 
Le, Boustead, Pacula, Keyes, Cerdá, Galea and Hasin (2018) reported that 
none of the studies found significant increases in marijuana use prevalence 
among adolescents compared with states that had not legalized medical mari-
juana. Using data for 10th grade students from Washington State’s Healthy 
Youth Survey (HYS) for the 2002–2014 period, Fleming et al. (2016) report 
that, while the proportion of youth who do not perceive marijuana use as 
harmful has increased, youth use of the substance remained stable.

In examining changes in youth marijuana use in Washington State, the most 
useful source of data is the state’s HYS, which has been conducted since 2002. 
We are of course aware of the weaknesses of survey data in general, and school-
based surveys in particular (because school-based surveys will not include youth 
who have dropped out or are otherwise absent on dates when the surveys are 
administered – one could reasonably argue that dropouts and truants are more 
likely to use marijuana and/or other drugs).6 However, unless there have been 
significant increases in the percentage of students dropping out over time (in fact, 
dropout rates have declined in Washington State, see Morton, 2018), we can use 
school survey data to examine longer term trends in youth use.

Figure 3.1 shows trends in current, or past 30-day use of marijuana for 
youth in grades 8, 10, and 12 in Washington State over the 2002 to 2016 
period. Current use among 12th graders began increasing in 2006 to reach a 
peak of 26.7 percent in 2012 and 2014 and was essentially unchanged in 
2016. For 8th and 10th graders, use peaked in 2010, and has declined since.
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Figure 3.1 Current marijuana use by grade – Washington State, 2002–2016.
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Figure 3.2 shows current use for Grade 10 students in 9 of the 10 largest 
counties in Washington State in 2010 and 2016,7 while Figure 3.3 shows 
current use for Grade 10 students by race/ethnicity and suggests that these 
trends are fairly robust.

The lack of a significant increase in youth use of marijuana as revealed in 
the HYS has been mentioned in several media sources in Washington State 
and elsewhere. At the same time, however, commentators have expressed 
alarm over the decline in youth’s perception of the harmfulness of marijuana.8 But 

Figure 3.2  Current marijuana use by county – Washington State Grade 10 students, 2010 
and 2016.
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Figure 3.3  Current marijuana use – Washington State Grade 10 students by race/ethnicity, 
2010 and 2016.
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as Figure 3.4 shows, youth perceptions of the harm associated with marijuana 
use began declining well before legalization. Further, in responding to questions 
on the perceived harmfulness of marijuana, it seems reasonable to conclude 
that youth are simply being rational – the fact is, while marijuana certainly 
involves risks, especially for young people, in comparison to the harms associ-
ated with the use of other psychoactive substances, including alcohol and 

Figure 3.4  Perceived risk from regular marijuana use by grade – Washington State, 
2002–2016.
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several prescription drugs, marijuana is simply not that risky (Mosher and 
Akins, 2014; Nutt, King, Saulsbury and Blakemore, 2007). And of course, 
the normalization of marijuana through medical and recreational legalization 
has likely also contributed to these declines.

So, how do we explain the lack of significant increases in youth marijuana 
use in Washington State under legalization? We of course realize that more 
data are needed before reaching strong conclusions on this issue, but data 
from the Washington State HYS indicate that youth in all grades surveyed 
report that marijuana has become more difficult to obtain since legalization 
(see Figure 3.5). More specifically, among Grade 12 students in the state, in 
2010, 16.5 percent said that marijuana would be very hard to obtain; by 
2016, this percentage had increased to 18.6 percent. Among Grade 10 stu-
dents, the percentage reporting that marijuana would be very hard to obtain 
increased from 27.8 percent in 2010 to 33.7 percent in 2016. As was the case 
with trends in youth use, these trends in access are robust with respect to 
county of residence and race/ethnicity of the youth (data not shown).

In this context, it is worth examining data from the Washington State 
Liquor and Cannabis Board’s (LCB) compliance checks, in which an investi-
gative aide aged 18–20 attempts to purchase cannabis to ensure that retail 
stores are not selling the substance to individuals under the age of 21. Of the 
2,866 compliance checks conducted by the LCB between July of 2014 and 
April of 2018, 203, or 7.1 percent of marijuana retailers sold cannabis to 
underage people (Washington State Liquor and Cannabis Board, 2018b). 
While there is obviously still need for improvement, it is notable that com-
pliance rates for retail marijuana stores in Washington State are in fact higher 
than for outlets selling alcohol and tobacco (Washington State Liquor and 
Cannabis Board, 2018). Collectively, these data suggest the possibility that 

Figure 3.5  Access to marijuana (“Marijuana very hard to get”) by grade – Washington 
State, 2002–2016.
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the lack of significant increases (and in some groups, decreases) in youth 
marijuana use may be related to the fact that the substance has been more dif-
ficult for them to obtain under legalization.

To summarize the research on the effects of marijuana legalization and 
youth use of the substance, it is clear that there is little evidence of a strong 
relationship, if any at all. As Washington Post columnist Christopher Ingraham 
comments,

There is a simple reason why legalization is not affecting teen use – 
adolescents already report that marijuana is widely available. The kids 
who want to smoke it are probably already doing so, and legalization will 
do little to change that.

(Ingraham, 2016)

Marijuana-impaired driving

As noted above, an additional major concern of marijuana legalization 
opponents is that legalization of the substance will lead to increases in cannabis- 
impaired driving and related increases in collisions and traffic fatalities. 
Research on the relationship between marijuana consumption and driving 
performance generally involves two types of studies: “simulator” studies 
examining the effects of consumption on driving performance in laboratory-
type situations, and aggregate-level epidemiological (sometimes referred to as 
“case-control”) studies assessing the impact of changes in marijuana laws on 
automobile collisions and traffic fatalities.

With respect to the first types of studies, while there is a widespread belief 
that marijuana consumption has serious negative effects on driving perfor-
mance, there is still considerable dispute in the scientific literature on this 
issue (Neavyn, Blohm, Babo and Bird, 2014; Sewell, Poling and Sofuoglo, 
2009). In fact, even the National Highway Traffic and Safety Administration 
(NHTSA) has noted that “some (THC-intoxicated) drivers may actually be 
able to improve performance for brief periods by overcompensating for self-
perceived impairment” (National Highway Traffic and Safety Administration, 
n.d.). A 2017 NHTSA report further noted that

subjects dosed on marijuana showed reduced mean speed, increased time 
driving below the speed limit and increased following distance during a 
car following task. Alcohol, in contrast, was associated with higher mean 
speeds (over the speed limit) and greater variability in speed.

(Compton, 2017)

Case-control studies on the influence of marijuana consumption on collisions 
and traffic fatalities have produced mixed results. A study by the American 
Automobile Association (AAA) examined the relationship between marijuana 
use and impaired driving using a census of all motor vehicle crashes on public 
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roads in Washington State over the 2010–2014 period that resulted in a death 
within 30 days of the collision, focusing on the presence and concentration of 
THC in drivers involved in such collisions (Tefft, 2016). State-wide, 3,031 
drivers were involved in fatal collisions over this period, an estimated 303  
(10 percent) of whom had detectable levels of THC in their blood at or 
shortly after the time of the crash. Of the 303 drivers who tested positive for 
THC, only about one-third (34 percent) had neither alcohol or other drugs in 
their blood; 39 percent had detectable alcohol in addition to THC, 16.5 
percent had other drugs in addition to THC, and 10.5 percent had both 
alcohol and other drugs in addition to THC in their blood (Tefft, 2016). Thus, 
in this study (as well as in several others examining the issue) it is difficult to 
disentangle the effects of marijuana, alcohol and other drugs on involvement in 
fatal crashes. And while some media and government officials have used this 
AAA study to claim that there is a strong relationship between marijuana con-
sumption and involvement in fatal collisions, Tefft (2016) was much more cau-
tious in his conclusions, noting “The results of this study do not indicate that 
drivers with detectable levels of THC in their blood at the time of the crash 
were necessarily impaired by THC or that they were at fault for the crash.”

Two more recent studies on the relationship between marijuana consump-
tion and involvement in collisions and fatalities, published in 2017, offered con-
trasting conclusions. The first, published in the American Journal of Public Health, 
used data from the NHTSA’s fatal analysis reporting system (FARS) data to 
determine the annual number of fatal motor vehicle incidents over the 2009–
2015 period in Colorado, Washington State, and eight comparison states 
(Aydelotte, Brown, Luftman, Mardock, Texeira, Coopwood and Brown, 
2017). The authors compared yearly changes in crash fatality rates (per billion 
vehicle miles traveled) and found that, after the legalization of recreational 
marijuana, while the rates increased, they were not significantly different from 
those in the comparison states that had not legalized (there were 0.2 extra fatali-
ties per billion miles traveled, equating to 77 additional traffic fatalities, or  
2.7 percent of the 2,890 total fatalities). Aydelotte et al. (2017) concluded 
“Three years after recreational marijuana legalization, changes in motor vehicle 
crash fatality rates for Washington and Colorado are not significantly different 
from those in similar states without recreational marijuana legalization.”

A second study, sponsored by the Insurance Institute for Highway Safety 
(IIHS) found that Colorado, Oregon and Washington State had insurance 
claims from collisions that were 2.7 percent higher than those in neighboring 
states (Idaho, Montana, Nevada, Utah and Wyoming) in the three years since 
legal sales of recreational marijuana began (Insurance Institute for Highway 
Safety, 2017). It is important to note that, in contrast to the Aydelotte et al. 
(2017) study, the IIHS study was not peer reviewed, and was unable to 
demonstrate that marijuana legalization was a direct cause of the increase in 
insurance claims. It is also important to note that the Aydelotte et al. (2017) 
study focused on collisions that resulted in fatalities, while the IIHS study 
examined collisions more generally (Ingraham, 2017b).
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More recently, using FARS data for the 1993–2014 period, Sevigny 
(2018) found that medical marijuana laws in general had a null effect on 
“cannabis-positive” driving. However, Sevigny (2018) did report that in 
states that regulate the sale of cannabis through dispensaries, cannabis-positive 
driving increased by 0.011–0.014. He noted, however, that “this is a relat-
ively small effect, representing an additional 87–113 cannabis-positive drivers 
in 2014 who were involved in fatal vehicle accidents who might not other-
wise have been” (Sevigny, 2018).

Turning to more specific data from Washington State, in 2014, 72 drivers 
who were involved in fatal collisions tested positive for THC alone (or in 
combination with alcohol and/or other drugs) compared to 44 such cases in 
2010. However, only 20 of the drivers testing positive in 2014 were positive 
for THC only (compared to 9 in 2010) (Drug Policy Alliance, 2016). While 
this increase is statistically significant, by itself it does not indicate that more 
people were driving while impaired by marijuana, nor that the fatalities that 
did occur were caused by marijuana-impaired drivers. Instead, the statistical 
increase may be related to changes in the screening and data-reporting 
methods and procedures after legalization in Washington State. Prior to the 
passage of I-502, law enforcement agencies in the state did not routinely 
conduct tests to determine whether THC was present in drivers involved in 
fatal crashes – such information had to be retroactively collected and manu-
ally obtained. Such methods are subject to high error rates and lead to prob-
lems in comparing “real-time” THC tests which were increasingly used after 
legalization (Drug Policy Alliance, 2016).

Despite limited (if any) evidence of substantial increases in traffic colli-
sions and/or fatalities caused by marijuana consumption, organizations 
such as the federally funded Northwest High Intensity Drug Trafficking 
Area (NWHIDTA) have made claims that the problem has increased in 
Washington State. For example, a 2016 report by the NWHIDTA used 
the tactic of reporting large percentage increases in marijuana related DUIs 
to emphasize the alleged seriousness of the problem. It was noted that the 
Spokane Valley police department recorded eight marijuana related DUIs 
in 2012, compared to 40 in 2014, a “500% increase” (Northwest High 
Intensity Drug Trafficking Area, 2016). Also, in Spokane Valley, youth 
marijuana DUIs have been increasing exponentially. In 2012, Spokane 
Valley had one youth test confirmed for active THC. In 2014, the number 
was 18, a 1700 percent increase in three years. To further emphasize the 
extent of the marijuana DUI problem, the report included six anecdotes of 
“news articles related to Washington State roadways on marijuana use”– 
only one of which provided objective data (actual marijuana blood 
content) for the drivers involved (Northwest High Intensity Drug Traf-
ficking Area, 2016).

A more recent report on the relationship between substance use and 
involvement in fatal crashes by the Washington State Traffic Safety Commis-
sion (2018) found a significant increase in the number of drivers involved in 
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traffic fatalities in 2016 testing positive for two or more drugs – the number 
of poly-drug drivers was more than double the number of alcohol-only 
drivers and five times higher than the number of THC-only drivers involved 
in fatal collisions (see Figure 3.6). The report noted, “While the crash  
risk posed by alcohol is fairly well understood, it is critically important  
that we come to a better understanding of how THC and alcohol combine 
to increase crash risk in drivers” (Washington State Traffic Safety Commis-
sion, 2018).

To summarize the research on the relationship between cannabis con-
sumption and involvement in collisions/traffic fatalities, it is safe to say that 
collectively, the results of both driving simulator-type studies and aggregate-
level studies indicate some effects, although they are not inordinately large.9 
However, there are legitimate concerns regarding drivers who consume 
alcohol and cannabis (and other drugs). In a personal email correspondence 
with the senior author of this chapter, Staci Hoff,10 research director for the 
Washington State Traffic Safety Commission noted that there was “obvious 
bias in the published research [on the relationship between marijuana con-
sumption and involvement in collisions] offering erroneous conclusions while 
downplaying the significant study limitations” (Hoff, 2017). More impor-
tantly, Hoff noted that recent studies have demonstrated that the level of 
THC in the blood is not necessarily related to impairment:

i.e. some subjects with greater than 15 ng/ml of THC in the blood 
exhibit no signs of driver impairment whereas a subject who has no 

Figure 3.6  Drivers in fatal crashes testing positive for drugs – Washington State, 
2008–2016.

Source: Adapted from Washington State Traffic Safety Commission (2018).
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measurable THC but known to have recently used do exhibit signs of 
driver impairment. We must also consider and be honest regarding the 
frequent occurrence of other substances known to cause driver impair-
ment, such as alcohol.

(Hoff, 2017)

Additional outcomes

Diversion

As noted above, one of the key provisions of the 2013 Cole Memorandum 
was that states with marijuana legalization policies needed to ensure that 
marijuana was not diverted to the black market and/or to other states – this 
has also been a major concern of (now former) Federal Attorney General Jeff 
Sessions. It is important to note that most legalization proponents did not 
claim that legalization would completely eliminate the black market in mari-
juana, but there is little doubt that diversion of cannabis from states with 
legalized marijuana is occurring, especially in Oregon (Oregon State Police, 
2017) and perhaps to a somewhat lesser extent, Colorado (Rocky Mountain 
High Intensity Drug Trafficking Area, 2015).

However, in contrast to the situation in Oregon and Colorado, it appears 
that Washington State’s comparatively strict monitoring of cannabis produc-
ers through site visits, the use of cameras, and a strong traceability system has 
led to considerably less “leakage” of cannabis across state lines (Coughlin-
Bogue, 2017). Although the state’s marijuana tracking system experienced 
problems in late 2017 into early 2018, as one commentator noted, “Whether 
marijuana from Washington State’s legal market is being diverted to other 
states remains something of a mystery” (Bush, 2018). And in contrast to the 
other states that have legalized recreational marijuana, in Washington State, 
personal cultivation for those not registered in the medical marijuana system 
remains a felony offense,11 which may also contribute to less diversion. Alison 
Holcomb explained that prohibiting home cultivation was a strategic decision 
on the part of the I-502 architects, who felt that adding a provision to allow 
for home growing would be risky, given that their polling data indicated that 
support for the measure was not robust (Kiley, 2015).

And despite claims to the contrary, it is not entirely clear that marijuana 
smuggling has become more of a problem under legalization in the past – 
although referring to the situation in Oregon, the comments of Oregon 
Democrat Representative Earl Blumenauer are relevant to the issue of 
diversion more generally, “Marijuana has left Oregon for decades. What’s 
different is that now we have better mechanisms to try and control it” 
(Selsky, 2017). Similarly, the former Executive Director of the University 
of Washington’s cannabis law and policy project, Sam Mendez, noted 
“there has always been diversion. There was plenty of cannabis being pro-
duced before legalization.” Harvard economist Jeffrey Miron has suggested 
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that the solution to the continued marijuana black market problem and 
diversion is “trivial: full legalization” (Miron, 2017). Here, the comments of 
Alison Holcomb are also worth considering – in reference to the fact that 
historically, much of the marijuana consumed in the United States came from 
Mexico, Holcomb stated – “If people are smoking Washington marijuana, 
isn’t that better than smoking Mexican marijuana?” (Keefe, 2013).

Criminal justice system costs

As noted above, one of the primary foci of supporters of I-502 in Washington 
State was the criminal justice system costs associated with the enforcement of 
marijuana laws. Before the passage of I-502, a single arrest and prosecution 
for a possession of marijuana case in Washington State was estimated to cost 
between $1,000 and $2,000 (in police, prosecutor and court expenses), and it 
was estimated that the state had spent $200 million on the enforcement of 
marijuana laws over the 2000–2010 period (Drug Policy Alliance, 2015). 
Data from Washington State’s administrative office of the courts indicated 
that the law was having its intended effect with respect to this issue – in 2011, 
prior to the passage of I-502, there were 6,879 low-level court filings in the 
state, compared to only 120 in 2015 (Drug Policy Alliance, 2018), and the 
number of marijuana convictions in Washington decreased by 76 percent 
over the same period (7,303 to 1,723).

Although more current data on low-level marijuana court filings were not 
available at the time of writing, a report on trends in felony cannabis convic-
tions in Washington State also showed significant declines. The report noted 
that between June 2008 and December 2009, there were 1,312 offenses that 
resulted in felony sentences for manufacture, delivery or possession with 
intent to deliver marijuana. However, during the 18-month period following 
the opening of recreational marijuana stores in the state, there were only 147 
marijuana-related crimes that resulted in felony-level sentences ( Jenkins, 
2018). Related, although concerns that crime would increase under mari-
juana legalization was not a major theme of those opposed to legalization, it is 
notable that it was associated with a significant reduction of rape and theft 
arrests in Washington State (Dragone, Prarolo, Vanin and Zanella, 2018). In 
addition, Makin, Willits and Wu (2018) report that, post-legalization, for 
some types of crimes, clearance rates have improved.

Tax revenues

Another theme emphasized in the I-502 campaign was that Washington State 
would see significant tax revenues from marijuana legalization – and the rev-
enues collected have exceeded initial projections. Since the commencement 
of recreational sales on July 8, 2014, the state has collected close to $1 billion 
in tax revenues from marijuana sales – in fiscal year 2017, the state collected 
$314.8 million, which was 26 percent more than predicted (Washington 
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State Liquor and Cannabis Board, 2018; Whittenberg, 2018). The state alloc-
ates these revenues to substance abuse education and treatment programs, and 
the largest proportion is allocated to the state’s share of Medicaid. It is 
important to stress that Washington State collected zero tax revenue on mari-
juana sales prior to legalization.

Conclusion

Washington State’s legalization of recreational marijuana, while not 
without problems, has largely been a success. Predictions regarding massive 
increases in youth marijuana use and significant increases in marijuana-
related traffic collisions and fatalities have simply not manifested. While 
diversion of marijuana from the state’s legal production facilities is likely 
occurring, there is no evidence to suggest that this is a huge problem. In 
addition, one of the primary goals of the legislation, a reduction in the 
number of arrests for marijuana offenses, with attendant social justice bene-
fits, has largely been realized. Finally, the state has collected significant tax 
revenues from marijuana legalization – revenues that the state was unable to 
access when marijuana was prohibited. While we recognize that these legal-
ization outcomes are specific to Washington State and are relatively short-
term, we feel confident in concluding that “marijuana has been legalized, 
and the sky has not fallen.”

Notes
 1 Subbaraman and Kerr (2017) report that support for marijuana legalization has 

continued to increase in Washington State, reaching 78 percent as of April 2016.
 2 In addition to outright bans on marijuana sales, several jurisdictions have imple-

mented reduced buffer zones, enacted local zoning regulations, and/or limited the 
number of retail marijuana business/licenses/stores at a number below what the 
Liquor and Cannabis Board allows (Municipal Research and Services Center, 
2018).

 3 On January 4, 2018 (interestingly, only three days after sales of recreational mari-
juana in California commenced), (then) Attorney General Jeff Sessions rescinded 
the Cole Memorandum, stating “Given the Department’s [of Justice] well-established 
general principles, previous nationwide specific guidance specific to marijuana 
enforcement is rescinded, effective immediately” (Sessions, 2018). At the time of 
writing, no large-scale federal actions had been initiated against marijuana in states 
where it is legal.

 4 There is considerable disagreement regarding whether the cognitive deficits and 
IQ decline reported in studies on the issue is a direct result of marijuana use, or 
instead attributable to confounding factors and methodological problems (Rogeberg, 
2013). In addition, several other studies on the issue have not reported similar 
results (Auer, Vittinghof, Kuzi, Kertesz, Levine, Albanese, Whitmer, Jacobs, 
Sidney, Glymour and Fletcher, 2016; Bava, Jacobus, Thayer and Tapert, 2013; 
Fried, Watkinson, James and Gray, 2002; Jackson, Isen, Khoddam, Irons, 
Tuublad, Iacono, McGue, Raine, and Baker, 2016; Mokrysz, Landy, Gage, 
Nuanto, Roiser and Curran, 2016).
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 5 In Washington State, there have been increases in “cannabis exposure” calls to 
poison control centers. In 2017, there were 378 such calls, an increase of 23 percent 
compared to 2016, with the largest increase for ages 0–5, which increased by 57.6 
percent (from 52 to 82) (Segawa, 2018). However, Washington State’s Liquor 
and Cannabis Board Public Health Education Liaison Mary Segawa’s brief report 
on this issue was not as alarmist as many others – she noted that “overall [cannabis 
exposure] calls to the Poison Control Center are relatively low” (Segawa, 2018). 
Also, in considering data from emergency room visits and poison control centers, 
it is important to stress that these may simply be “reporting” increases – that is, 
parents may be more willing to take their children who have been exposed to 
marijuana products to emergency departments and/or poison control centers  
due to the fact that the normalization and legalization of marijuana may be 
leading to increases in people telling the truth. In addition, increases in reports 
may have been associated with the Liquor and Cannabis Board’s decision to  
add the Washington State Poison Control Center number to edible packaging  
in 2017.

 6 Coverage and participation rates in the Washington State Healthy Youth Survey 
are high. For example, in the 2016 survey, of the randomly selected schools asked 
to participate, about 94 percent of Grade 8 schools, 95 percent of Grade 10 
schools, and 97 percent of Grade 12 schools took part in the survey. All students 
were eligible to participate in the survey, and an estimated 80 percent of Grade 8 
students, 70 percent of Grade 10 students, and 49 percent of Grade 12 students 
took part. In total, 198 schools and 36,809 students participated in the statewide 
sample, and an additional 943 schools and 195,203 students participated as non-
sampled schools in the 2016 survey (Washington State Healthy Youth Survey, 
2017).

 7 Due to a low number of students from certain racial/ethnic groups responding to 
the survey, data for Benton County, the tenth largest in Washington State, were 
suppressed.

 8 In the Washington State Healthy Youth Survey, perceptions of harm from mari-
juana use was measured with the question “How much do you think people harm 
themselves if they use marijuana regularly (at least once or twice per week)?” The 
response options were “possibly not risky,” and “great risk.”

 9 Analyses of data on the relationship between marijuana consumption and involve-
ment in collisions/traffic fatalities also need to take into account the relationship 
between risky driving-related behaviors, marijuana consumption, gender and age. 
Compton and Benning (2015) note that in general, male drivers are more likely 
to be involved in collisions than female drivers, and younger drivers have higher 
crash risks than do older drivers. And given that males and younger people are 
more likely to consume both alcohol and marijuana, these demographic factors 
may explain some of the increased risk of collision associated with drug use (see 
also Johnson, 2017; Rogeberg and Elvik, 2016).

10 Dr. Hoff has generously provided permission for us to quote her; however, it is 
important to stress that this does not constitute an endorsement of our views on 
the relationship between cannabis consumption and driving.

11 Under a bill proposed in early 2017, Washington residents would be allowed to 
grow up to six plants. In addition, in revisions to Washington State’s cannabis law 
passed in the spring of 2017, the Liquor and Cannabis Board was charged with 
conducting a study of options for “the legalization of marijuana plant possession 
and cultivation by recreational marijuana users” (Washburn, 2017). However, at 
the time of writing, no changes in the rules regarding cultivation had occurred.
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4 A century of cannabis control 
in Canada
A brief overview of history, context 
and policy frameworks from 
prohibition to legalization

Benedikt Fischer, Cayley Russell and Neil Boyd

Introduction

Canada offers a notable global case study in the area of drug, and specifically 
cannabis, policy and control. While traditionally under strong influence from 
its immediate sole neighbor to the South, the United States, psychoactive 
substance control, including cannabis, in Canada has long been dominated by 
a paradigm of prohibition. However, this approach has gradually changed in 
recent decades, with incremental shifts towards more health and/or liberal 
policy approaches. While cannabis policy reform has been discussed for 
several decades in Canada, initial material changes came through the imple-
mentation of federal “medical cannabis” access provisions at the beginning of 
the twentieth century. These changes would gradually culminate in the 
seminal establishment of a national policy framework for the legalization of 
non-medical cannabis use and supply – the first in a G7 country – implemented 
in October 2018. In this chapter, we present key steps, context and para-
meters of Canadian cannabis control policy leading up to the legalization of 
non-medical cannabis use and supply in October 2018, in both a historical 
and contemporary perspective.

Cannabis control in Canada – early history

Cannabis control has been the subject of a turbulent, century-long history in 
Canada. This history begins with growing socio-political concern and attention 
related to – largely United States (US)-driven – “reefer madness” and corre-
sponding anti-marijuana propaganda in the early 1900s (Giffen, Endicott and 
Boorman, 1991; Solomon, Single and Erickson, 1983). This occurred during a 
period which included both the proliferation and expansion of a domestic drug 
prohibition and enforcement apparatus (initially focused on opium), as well as 
the establishment of international drug control treaties (e.g. including the 1912 
Hague International Opium and the 1925 Geneva Conventions which com-
prised the criminalization of cannabis in its scope) (Bewley-Taylor, Blickman 
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and Jelsma, 2014; Carstairs, 2006). A crucial evolution amidst those developments 
in Canada was that – without much evidence of common cannabis-related 
problems or political debate – cannabis was included in the schedule of the 
then Canadian drug control law, the Opium and Other Drugs Act of 1923, next 
to various other drugs (Giffen et al., 1991; Solomon et al., 1983). The only 
mention the new law received in Canada’s Parliament was the statement, “There 
is a new drug in the schedule.” This law included severe penalties, including pos-
sible incarceration for simple possession offenses. However, in the decades 
immediately following, little, if any, attention was paid to cannabis-related policy 
or enforcement, while opium/opioids (e.g. heroin) and cocaine use and distribu-
tion were the primary focus (Giffen et al., 1991; Solomon and Green, 1988).

This picture changed, suddenly, in the mid-1960s. There and then, in the 
wider socio-political contexts of the “counterculture” (i.e. the popular anti-
establishment movement in opposition of dominant power structures and 
ideologies, including those behind illicit drug laws), marijuana use became 
increasingly common in Canada, especially among young, educated and 
largely middle-class groups (including post-secondary students), while atten-
tion to other forms of illicit drug use diminished (Giffen et al., 1991; 
Solomon et al., 1983). Rising cannabis use was likely also spurred by devel-
opments of globalization in the 1960s, including increases in international 
travel and communication, and the consequent contact of youth with 
different cultures and lifestyles, including drug use.

The national drug enforcement system – now predominantly operated by 
the federal Royal Canadian Mounted Police (RCMP) for whom drug 
enforcement had become a main organizational raison d’etre – began to make 
quickly increasing numbers of cannabis-related arrests (mostly involving con-
sumers) (Bryan, 1979; Carstairs, 2006). For example, arrests for simple canna-
bis possession increased from approximately 1,500 in 1969 to nearly 65,000 
by the end of the following decade (Bryan, 1979; Dion, 1999; Statistics 
Canada, 2015). With most people being unaware of the drug control law’s 
punitive provisions, and the potential legal consequences of a cannabis-related 
offense, tens of thousands of Canadians suddenly found themselves with 
either a conviction (e.g. typically including a fine as the penalty) or some 
form of discharge, both of which, however, resulted in a criminal record and 
thus rendered the convicted individual a “criminal” (Bryan, 1979; Giffen 
et al., 1991). Within a few years, cannabis had become Canada’s predominant 
illicit drug both in terms of use and enforcement (Fischer, Ala-Leppilampi, 
Single and Robins, 2003).

Amidst wider challenges and questions about the actual harms associated 
with cannabis use arising in the 1960s, there was increasing socio-political 
controversy about the appropriateness, as well as the effectiveness and adverse 
consequences, of repressive cannabis control, including the broad-scale 
criminalization of primarily large numbers of young people (Giffen et al., 
1991; Solomon and Green, 1988). This controversy reached and concerned 
highest political levels, including the federal government, catalyzing the 
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establishment of the federal Commission of Inquiry into the Non-Medical 
Use of Drugs – or the Le Dain Commission for short, named after its Chair-
man, the Honorable Judge Gerald Le Dain – which began its work in 1969 
(Erickson and Smart, 1988). The Le Dain Commission conducted a compre-
hensive, multi-year inquiry into the nature and harms of illegal substances 
and was to present the best options for interventions and policy alternatives 
going forward (Le Dain Commission, 1972). In its separate Cannabis Report 
(Le Dain Commission, 1972), the Commission essentially concluded that 
cannabis, compared to other prohibited drugs like heroin or cocaine, was a 
relatively innocuous substance, and that especially personal use should not be 
subject to criminal or other punitive consequences, which it considered more 
harmful than the direct risks of the drug (Le Dain Commission, 1972). 
Notably, the Le Dain Commission’s recommendations concerning revised 
cannabis control can overall be read as a vision advocating for non-criminal 
and public health-oriented cannabis reform, although, one that evidently 
came far before its rightful time (Fischer et al., 2003).

Similar inquiries or commissions into cannabis use and control options 
were held in other Anglo-Saxon countries (e.g. the United Kingdom, US, 
Australia) around the same time, yet the tangible implications for the state of 
cannabis law and policy in Canada were virtually nil (European Monitoring 
Centre for Drugs and Drug Addiction (EMCDDA), 2008; Fischer et al., 
2003). The drug law of the day (the Narcotic Control Act (NCA), estab-
lished 1961) remained broad and punitive in scope, and drug-related arrests 
continued to increase, with cannabis-related “simple possession” (i.e. typically 
“use”-related) offenses consistently accounting for about half of annual NCA-
based arrests reported in the years following (Fischer et al., 2003). The 
post-Le Dain Commission years saw numerous political declarations of intent 
(e.g. in the platforms of federal parties, but usually only when in opposition), 
as well as a Senate-sponsored bill (S-19; 1974) in favor of liberalization of 
cannabis use control (Fischer et al., 2003; Giffen et al., 1991). These efforts, 
however, largely subsided with the renewal of the “war on drugs” under the 
Reagan administration in the US in the 1980s, and the – supposedly “softer” – 
Canadian iteration or copy thereof under the federal Conservative Mulroney 
government (Fischer, 1999; Fischer et al., 2003). A select and minor exception 
came in the form of an “update” of the federal drug control law which 
would eventually culminate in Canada’s current drug legislation, The Con-
trolled Drugs and Substances Act (CDSA),” implemented in 1996 (Fischer, 
Erickson and Smart, 1996). The CDSA separated cannabis from other illicit 
drugs, placing “cannabis, its preparations and derivatives” in a separate 
schedule, with modest reductions in penalties for select offenses. This update 
concretely changed the way simple cannabis possession was controlled, 
where, under the CDSA, first-time offenses of small possession amounts 
would be handled as a “summary conviction” only, which restricted possible 
maximum sentences, yet implied no changes in terms of its criminal conviction 
or record consequences (Fischer et al., 2003).
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Recent twenty-first century developments

The issue of possible cannabis control reform in Canada was revisited around the 
turn of the century. This happened, also, in the context of continuously rising 
cannabis use rates in the Canadian population. For example, the rate of current 
(past year) cannabis use almost doubled in the general population (e.g. from about 
8 percent in 1994 to 15 percent in 2004) (Canadian Centre on Substance Abuse 
(CCSA) and Health Canada, 2004); similar or even more pronounced increases 
were observed for young adults, e.g. 18–29 years of age (Ialomiteanu, Hamilton, 
Adlaf and Mann, 2016). A couple of – parallel – federal parliamentary committee 
investigations based in the respective lower and upper chambers (the House of 
Commons and the Senate) of the Canadian parliament tabled tangible recom-
mendations concerning cannabis control reform options (Fischer et al., 2003). 
Concretely, the House of Commons Special Committee on the Non-Medical 
Use of Drugs, in 2002, recommended that cannabis use remain illegal, yet that 
the possession or cultivation of small amounts be “decriminalized” by designation 
of a “contravention” (i.e. a “civil offense” provision within federal Canadian law) 
within the existent drug control law (House of Commons Special Committee on 
Non-Medical Use of Drugs, 2002). The Committee, hence, essentially recom-
mended the establishment of a non-criminal type of control system for personal 
cannabis use and supply similar to an “expiation notice” (i.e. civil penalty-based 
frameworks recently implemented in select Australian states) (Christie, 1999; 
Sutton and McMillan, 2000). Notably, the “Senate Special Committee on Illegal 
Drugs,” established in 2001, went considerably further in its recommendations 
for change. It characterized cannabis as a relatively innocuous substance and 
 concluded that criminalization was ineffective, and therefore recommended the 
legalization of personal cannabis use as well as the establishment of a legal and 
regulated supply system positively supported by law (Nolin and Kenny, 2002). At 
around that same time, also amidst gradual liberalization of cannabis control prac-
tice primarily in Europe, several key socio-political entities or organizations, 
including the Canadian Medical Association, the Canadian Association of Chiefs 
of Police, and editorial boards of leading Canadian media outlets, explicitly called 
for liberalized cannabis control (Blickman, 2014; Canadian Association of Chiefs 
of Police, 2004; Haddad, 2002). Most of these recommended “decriminaliza-
tion” for the control of personal cannabis use. However, it was not always clear 
what this meant for key features or consequences of the envisaged legal provisions 
or enforcement practice (Hyshka, 2009).

These various socio-political “winds of change” dynamics triggered a 
series of government-sponsored draft “decriminalization” bills – now under a 
Liberal, centrist federal government – beginning in 2003 (Hyshka, 2009). These 
decriminalization bills provided for initial “personal possession” offenses of up 
to 15 grams of marijuana and 1 gram of hashish to be punishable by various 
amounts of limited fines (between $100 – $400) by way of a non-criminal 
“contravention” in the federal drug law (Raaflaub, 2004). Subsequent 
offenses would incur higher fines or could result in criminal charges at law 
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enforcement’s discretion, whereas penalties involving larger amounts remained 
subject to strict and extensive criminal penalties. Select iterations of the draft 
bill also included reduced fine options for “personal production” of cannabis 
(i.e. a limited number of plants) (Raaflaub, 2004). The initial decriminaliza-
tion draft bills were substantially informed by a “policy options” paper for 
cannabis control reform tabled by a national working group comprised of 
pan-Canadian addiction policy experts, as well as recent cannabis policy 
reform developments abroad, including the then “expiation notice” systems 
implemented in several Australian states, which included similar key features 
to the proposed reform legislation in Canada (Single, Christie and Ali, 2000; 
Single, Fischer, Room, Poulin, Sawka, Thompson and Topp, 1998; Sutton 
and McMillan, 2000). Although various draft iterations of the proposed 
decriminalization bills sat with the federal parliamentary committee for 
several years, they never made it to final reading (Fischer et al., 2003; 
Hyshka, 2009). Thus, these cannabis law reform efforts – likely the closest 
Canada had come to tangible cannabis law reform up until then – remained 
incomplete, and abruptly ended at the time the sponsoring Liberal government 
was defeated in the 2006 federal election (Hyshka, 2009). The incoming 
Conservative government under Prime Minister Stephen Harper made it cat-
egorically clear that they were not going to resume or continue these unfin-
ished efforts, in that they considered cannabis a harmful drug and did “not 
intend to legalize or decriminalize” it (Bryden, 2014).

In the meantime, and despite these supposed liberalizing political inten-
tions for cannabis policy, Canada saw persistent – and expanding – focus of 
law enforcement on cannabis-related behaviors. While the overall crime rate 
in Canada continuously declined, the rate for cannabis offenses almost 
doubled, from 119/100,000 population in 1991 to >220/100,000 in 2010 
(Brennan and Dauvergne, 2011; Dauvergne, 2009). In 2013, about three-
quarters of drug offenses processed under the federal drug law were cannabis-
related, whereas the large majority (>80 percent) of enforced cannabis 
offenses were for personal possession (Cotter, Greenland and Karam, 2015). 
A review of processing data demonstrated that large numbers of cannabis pos-
session offenses in Canada were either never formally charged, or were 
diverted out of the criminal justice system (including alternative measures like 
“Conditional Sentencing” possibly including treatment orders) which led to 
interpretations that prohibition of use de facto was largely suspended in practice; 
however, most offenses still resulted in criminal procedures and dispositions 
(including criminal records) (Pauls, Plecas, Cohen and Haarhoff, 2012).

Medical cannabis: plant-based therapy or  
“side-door legalization”?

In the context of rapidly expanding discussions about putative “medical 
benefits” of cannabis use for a variety of severe illnesses, a series of high-profile 
cases involving constitutional challenges were adjudicated by higher courts in 
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Canada at the turn of the century (Fischer, Kuganesan and Room, 2015; 
Lucas, 2008). The claimants were mostly individuals afflicted by chronic 
illness, claiming that their ability to access and use cannabis for medical 
benefit was unduly infringed by the existing categorical prohibition of canna-
bis in Canada, violating constitutional rights under the Canadian Charter of 
Rights and Freedoms, including Section 7 of “right to life, liberty and 
security of the person.” These cases resulted in several seminal legal decisions, 
some repealing existing cannabis control provisions, which crucially forced 
the Canadian government to establish a medical cannabis access program to 
remedy these constitutional deficiencies (Belle-Isle, Walsh, Callaway, Lucas, 
Capler, Kay and Holtzman, 2014; Fischer et al., 2015). These developments – 
which various government officials would later frame as a progressive policy 
choice – led to the establishment of Canada’s initial Marihuana Medical 
Access Regulations (MMAR) in 2001. The MMAR was to become the first 
iteration of numerous successive versions of the federal medical cannabis 
access program, many of which were triggered by legal challenges or court 
decisions (Belle-Isle et al., 2014; Fischer et al., 2015). Moreover, the Cana-
dian medical cannabis access program and its evolution – most of which 
occurred, notably, under a Conservative government with a declared anti-
cannabis stance – paved the way and pre-shaped key features of foundations 
towards the general legalization of non-medical cannabis use and supply to 
come (Fischer et al., 2015; Kilmer and MacCoun, 2017).

Survey data at the time of the MMAR’s launch suggested that there were up 
to a million “medical users” of cannabis in Canada (Fischer et al., 2015; Walsh, 
Callaway, Belle-Isle, Capler, Kay, Lucas and Holtzman, 2013). Under the 
MMAR, any person applying for authorization from the federal government to 
become sanctioned as a medical cannabis user – which meant exemption from 
cannabis use and supply restrictions under the criminal drug control law – 
required a physician’s endorsement for benefits from a list of eligible chronic/
severe illnesses (Belle-Isle et al., 2014; Walsh et al., 2013). Medical cannabis 
supply could either be obtained directly from the federal government (Health 
Canada), which for some time produced – based on anecdotal user accounts, 
rather inferior – cannabis in an abandoned mine in Manitoba, from self- 
production or from approved designated “growers” (Belle-Isle et al., 2014; 
Fischer et al., 2015). However, the application requirements and process for 
MMAR approvals were highly complex and onerous, and only a few hundred 
individuals were effectively approved as medical cannabis users under the 
program in its initial years (Belle-Isle et al., 2014; Fischer et al., 2015).

While the MMAR was continuously revised (e.g. in regards to its medical 
cannabis supply provision), and there were about 28,000 medical cannabis 
users formally approved about a decade after its implementation (2012), it 
continued to face substantial criticism (Belle-Isle et al., 2014; Walsh et al., 
2013). Consequently, the federal government fundamentally reframed its 
medical cannabis access program, which was officially re-launched in revised 
form as the Marihuana for Medical Purposes Regulations (MMPR) in 2013 



Cannabis reform in Canada  95

(Belle-Isle et al., 2014). Among several significant changes from the MMAR, 
Health Canada, as the federal government agency responsible until then, 
removed itself as the “authorizer” from the actual approval process for legiti-
mate medical cannabis use. This process and role were now shifted to eligible 
healthcare professionals including, primarily, but not limited to, physicians. 
From these, prospective patients were required to obtain an “endorsement” 
(or a quasi-prescription) for medical cannabis use – now possible for virtually 
any health condition where the medical endorser saw and confirmed poten-
tial benefits to the user – as the decisive step for approval (Belle-Isle et al., 
2014; Fischer et al., 2015). These arrangements entailed considerable contro-
versy among medical professionals which continued to be fundamentally 
divided on the benefits, and especially their role as a “gatekeeper” for access 
to cannabis as an alleged “medicine,” and only a minority of physicians 
would provide medical cannabis endorsements (Kahan and Srivastava, 2014; 
Ziemianski, Capler, Tekanoff, Lacasse, Luconi and Ware, 2015). Doubts 
concerning this approach were compounded by the fact that such “endorse-
ments” could easily be obtained from a rapidly increasing number of 
 community-based, or even virtual, cannabis “clinics” or “dispensaries” which 
had proliferated across Canada, where assessments were conducted and endorse-
ments typically issued “on the spot” (Capler, Walsh, Crosby, Belle-Isle, 
Holtzman, Lucas and Callaway, 2017; Walsh et al., 2013).

Another new provision of the MMPR was that medical cannabis supply 
was now primarily to be obtained – through mail order/delivery upon 
endorsed user registration – from an emerging industry of so-called 
“Licensed Producers” (LPs) of medical cannabis products, as regulated and 
approved by the federal government (Government of Canada, 2018b). This 
provision meant, in essence, the formal beginning and establishment of a 
legitimate, government-regulated – and quickly expanding – commercial 
cannabis industry in Canada, ironically introduced by the “anti-cannabis” 
(but pro-business) Conservative government. These sanctioned paths of 
medical cannabis supply were challenged by the widespread proliferation of 
growing numbers of community-level “cannabis dispensaries,” mostly in 
urban centers, including Vancouver and Toronto, where some neighbor-
hoods came to allegedly house more dispensaries than coffee shops (Capler 
et al., 2017; Friscolanti, 2016; Walsh et al., 2013). These “dispensaries” 
technically ran illegal operations and distributed illegal cannabis products, 
yet became a common source of cannabis supply for both approved 
“medical” and other cannabis users (Belle-Isle et al., 2014; Friscolanti, 
2016). Law enforcement conducted highly publicized raids on several dis-
pensary operations in Toronto and other jurisdictions, but largely failed to 
take them out of business. The city of Vancouver decided, as of 2015, 
to regulate and license a select number of these dispensaries (amounting to 
about 90 such outlets by 2018) as part of the overall cannabis retail scheme 
and operate in a fairly well-integrated way with other community-based 
business (City of Vancouver, 2018).
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Meanwhile, in the first year of the MMPR (2014), there were 6 LPs 
 federally approved to produce and distribute medical cannabis products in 
Canada (Government of Canada, 2018b). In 2015, the federal government 
endorsed LPs to produce additional (i.e. non-dried) forms – including oils, 
and fresh marijuana parts used to make edible or topical products – of canna-
bis for distribution to approved medical users (Government of Canada, 2016). 
Resistance to the requirement of obtaining medical cannabis products from 
an LP led to yet another key court ruling in early 2016 (R v. Allard), requir-
ing options for “self-growing” by approved users, as subsequently enshrined 
in the revised Access to Cannabis for Medical Purposes Regulations 
(ACMPR), implemented in 2016 (Government of Canada, 2016). By mid-
2018, the number of approved medical cannabis users in Canada had 
increased to more than 300,000 – or the equivalent of >1 percent of the 
Canadian adult population (Government of Canada, 2018b). In a series of 
self-report surveys based on convenience samples of medical cannabis users, 
cited reasons for use included a large variety of physical and mental health 
reasons (including pain, arthritis, sleep or mood problems), many of which, 
however, included symptoms for which little or no substantive supporting 
evidence for therapeutic benefits of cannabis currently exists (Belle-Isle et al., 
2014; Walsh et al., 2013; Whiting, Wolff, Deshpande, Di Nisio, Duffy, 
 Hernandez and Kleijnen, 2015). At the same time, economic projections 
estimated the size of the medical cannabis product market in Canada to exceed 
$1 billion by 2020 (Deloitte, 2018); projections for the size of a possible legal 
market for non-medical use were $5 – $9 billion, or substantially larger than 
the value of the market for alcoholic spirits in Canada, with a multifold possible 
economic value when considering future global trade opportunities for canna-
bis products in other jurisdictions with existing or prospective medical access 
provisions, including Europe and Latin America (Deloitte, 2018).

Within just about a decade, Canada had witnessed the establishment of 
both an extensive and rapidly expanding legal cannabis industry as well as an 
extensive population of legal cannabis users, facilitated by a rapidly expanding 
“medical access” umbrella of federal policy, while supposed “recreational” 
cannabis use and production remained criminally illegal and selectively 
enforced by federal law for most of this time.

The way to “non-medical” cannabis legalization

It is arguably difficult to isolate one single, exact “causal” factor that sine qua 
non brought about the legalization of non-medical cannabis use and supply in 
Canada. Rather, a number of important, catalytic forces contributed to this 
paradigm shift in Canadian cannabis policy. A first was that, since 2012, rec-
reational cannabis legalization had been implemented in select US states 
 (initially Colorado, and subsequently Washington and others) (Hall and 
Lynskey, 2016; Pardo, 2014; Room, 2014). This major departure from pro-
hibitionist cannabis control in parts of the US, Canada’s large and influential 
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neighbor – albeit initially only in select jurisdictions – strongly shaped public 
discourse on cannabis control in Canada (Mosher, 2011; Room, Fischer, 
Hall, Lenton and Reuter, 2010). This included extensive mass media report-
ing on many facets of cannabis legalization especially in the “pioneer state” of 
Colorado, and its overall “normalization” as an increasingly realistic policy 
option (Fischer, Lomiteanu, Russell, Rehm and Mann, 2016; Martinez, 2014; 
Room, 2014). Notably, the implementation of cannabis legalization as a national 
policy in Uruguay – a member state of the Americas to the South – received 
minimal attention in comparison (Arie, 2013; Walsh and Ramsey, 2016).

A further circumstantial factor was that, in late 2014, the Centre for 
Addiction and Mental Health (CAMH), Canada’s largest addiction and psy-
chiatric hospital with active engagement in policy development, released a 
“Cannabis Policy Framework” in which it weighed the pros and cons of 
different reform options for cannabis policy (Centre for Addiction and 
Mental Health (CAMH), 2014). While giving “decriminalization” options 
serious consideration, the CAMH Framework essentially concluded that the 
limitations or possible unintended adverse consequences of “decriminaliza-
tion” – for example, ambivalent messaging, “net widening” effects of enforcement 
focusing on users, or the absence of comprehensive supply regulation – 
 substantially compromised its overall intended benefits for public welfare 
(Centre for Addiction and Mental Health (CAMH), 2014; Crépault, Rehm 
and Fischer, 2016). On this basis, the CAMH Framework argued that under 
current conditions of the Canadian context, including high use levels especially 
among young people, “legalization with strict regulation” of cannabis use and 
supply would be the overall preferred and recommended policy option (Centre 
for Addiction and Mental Health (CAMH), 2014; Crépault et al., 2016; Rehm 
and Fischer, 2015). This was, of course, a strong and unexpected position in 
favor of “legalization” coming specifically from an organization with a principal 
footing and constituency in psychiatry – i.e. a field that commonly equates sub-
stance, and specifically cannabis use with “addiction” and psychiatric disorders, 
and is typically cautious towards more “liberal” approaches to psychoactive 
drug use. The position added to a pertinent tension in ongoing discussions on 
cannabis use and “psychosis” as an allegedly common consequence of cannabis 
use among young people (Haney and Evins, 2016).

Third, and perhaps most crucial and central, was the fact that leading up to 
the impending federal election in October 2015, headed by its newly 
anointed leader, Justin Trudeau, the Liberal Party had included “cannabis 
legalization” in its election platform. This, at the time, was considered a 
rather risky position with the popular electorate by some but underscored 
especially Trudeau’s image as a progressive leader “in touch” with key, and 
especially younger, segments of the Canadian population. According to 
survey data, popular opinion was definitely on Trudeau’s side. While popular 
support for de-penalizing cannabis control had consistently increased in Canada 
for numerous years, by 2014, about seven in ten Canadians indicated support 
for cannabis law reform, whereas about half of those in favor supported a 
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“decriminalization” option, with the other half (about one-third of the population) 
explicitly supporting “legalization” as their preference (Kennedy, 2014). The 
move to turn to legalization as the new policy in Canada is history: on 
October 19, 2015, Trudeau’s Liberal Party won the federal election in 
Canada with a landslide victory, and the new government soon began to 
develop an implementation plan for legalization as one of its key election 
promises, initially aimed for implementation by summer 2018.

The Canadian cannabis legalization framework

Without question, the development and implementation of the Canadian 
cannabis legalization framework constituted both an exceptional task and 
challenge, yet also a major balancing act for the federal government within 
the distinct realities of Canadian policy formation. This was, for one, because 
of the government’s self-imposed, extremely tight timelines to deliver on the 
legalization framework within a couple of years of the election, yet also other 
key socio-political sensitivities related to the issue. While “medical cannabis 
access” policy had enjoyed broad popular support and existed politically in 
rather undisputed fashion in Canada, non-medical cannabis legalization in no 
way constituted a socio-political “shoo-in” issue but remained politicized and 
controversial (Slaughter, 2017). In addition, the federal government needed 
to address the (sensitive and constitutionally relevant) challenges of Canadian 
federalism for policy implementation, and specifically how it would reconcile 
the often conflicting powers and interests of federal and provincial (as well as 
municipal) jurisdictions towards the development of the “legalization” frame-
work (Menard and Hartery, 2016; Task Force on Cannabis Legalization and 
Regulation, 2016). At the same time, many key parameters of “legalization” 
were already pre-decided or shaped by de facto realities of the existing federal 
“medical cannabis” provisions, and so limited policymakers’ degree of 
options on several fronts (Fischer et al., 2015). For example, it was clear that 
the large and quickly increasing numbers of federally approved commercial 
cannabis producers (LPs) would be the suppliers of what was going to 
become one of the largest legal cannabis markets in the Western world 
(Collier, 2016; Task Force on Cannabis Legalization and Regulation, 2016). 
This was in contrast to options where, for example, the federal government 
could have created a government-run cannabis production or distribution 
monopoly.

Throughout, and since the announcement of legalization as a coming 
policy reality, the Canadian government emphasized that its intention was to 
develop a legalization framework that was anchored in “public health” prin-
ciples and safeguards, and focused on strict regulation towards this end (Task 
Force on Cannabis Legalization and Regulation, 2016); this mantra also 
implied that the intent was to create a distinctly “Canadian” model of legali-
zation, especially in comparison to corresponding realities in US states (e.g. 
Colorado) viewed primarily as individual liberties- and commercially-driven 
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regimes (Hall and Lynskey, 2016; Kilmer and Pacula, 2016; Pardo, 2014). As 
an elementary part of its legalization framework development efforts, the 
federal government established a “Legalization Taskforce” in June 2016, 
comprised of nine individuals from different key areas of expertise, and 
chaired by Anne McLellan, a former Liberal cabinet minister – who had 
overseen the failed “decriminalization” law reform efforts for cannabis in 
early 2000s – and co-chaired by Dr. Mark Ware, a renowned pain clinician 
and medical cannabinoid expert (Task Force on Cannabis Legalization and 
Regulation, 2016). The task force conducted comprehensive cross-Canada 
community and stakeholder consultations on key details of the legalization 
plan and presented its report in December 2016 (Task Force on Cannabis 
Legalization and Regulation, 2016). The Task Force’s report outlined numer-
ous parameters grounded in consultation-based input received towards the 
shaping of a framework of “legalization with strict regulation” in Canada, 
intended to deliver on the promise of increasing public health and safety. These 
parameters, for example, included recommendations on age of use, advertise-
ment, product availability restrictions as well as pricing and taxation for canna-
bis; for regulated production, provincially organized retail distribution as well as 
personal cultivation; restrictions on personal possession amounts and public use; 
the maintenance of a separate medical cannabis access system; and a systematic 
evaluation of the legalization policy following implementation (Task Force on 
Cannabis Legalization and Regulation, 2016).

On April 13, 2017, the federal government introduced the initial draft of the 
Cannabis Act (Bill C-45), the “legalization bill,” for first reading in parliament 
(Aiello, 2018b). Essentially, Bill C-45 was a piece of legislation  creating a “shield 
provision” of legalization that – on the basis of federal jurisdiction – would legally 
define and facilitate key aspects of non-medical cannabis use, production and 
 distribution. Other aspects of cannabis or other illicit drug use, production, 
distribution etc., would remain prohibited or become subject to even stricter 
punishments (e.g. as defined by the federal drug law). Specific details of legal can-
nabis use or availability would be rendered subject to subordinate – primarily – 
provincial jurisdictions (Canadian Centre for Substance Abuse (CCSA), 2018b; 
Fraser, 2018). As key hallmarks, Bill C-45: restricted legal non-medical cannabis 
use to individuals aged 18 and over; limited retail distribution to legally approved 
sources (details to be regulated provincially) and mail distribution (controlled fed-
erally); allowed for “personal production” of four cannabis plants per household; 
and restricted cannabis product advertising, specifically, allowing licensed produc-
ers to brand their products and requiring them to include product information for 
consumer choice-making, yet not promote the use of products, especially to 
youths. Available products were initially limited to dried cannabis products (e.g. 
for smoking) and oils (Canadian Centre for Substance Abuse (CCSA), 2018b; 
Fraser, 2018). Plans for “edible” cannabis product availability were subsequently 
tabled for implementation in 2019, essentially allowing for products with a 
maximum of 10 mg THC content per discrete product unit (Government of 
Canada, 2018c). Importantly, and recognizing their jurisdictional powers, the 
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provinces were empowered to discretionarily impose further limitations on use, 
possession and retail distribution.

Bill C-45 was accompanied by Bill C-46, the Impaired Driving Act,” a draft 
bill including new and modernized “per se” provisions for drug (including can-
nabis) impaired driving, ranging from strict fines for lower-level cannabis 
impairment (between 2 ng – 5 ng THC/ml blood) to potential imprisonment 
for repeat offenses and/or higher impairment levels (5 ng or more THC/ml 
blood) based on defined limits (Canadian Centre for Substance Abuse (CCSA), 
2018a). A key additional novelty was that the bill allowed for – in many circles 
rather controversial – oral fluid (saliva testing) for THC metabolites as a new 
testing method for cannabis-related driver impairment which spawned 
considerable controversy in the law enforcement community, mostly in favor 
of “Drug-Recognition-Expert”-based testing and apprehension (Platt, 2018). 
Based on the new law, cannabis-impaired driving could be punished with a 
prison sentence of up to ten years, and result in life imprisonment when result-
ing in bodily harm in Canada (Canadian Centre for Substance Abuse (CCSA), 
2018a; Platt, 2018). Bill C-46 – which was passed on June 20, 2018 – constituted 
a key element in the government’s plan to take a “tough line” on select canna-
bis-related harms to others, while rendering the use and supply of the drug legal 
for individual of-age adults.

Meanwhile, Bill C-45 had undergone extensive committee hearings in 
both the Canadian House of Commons and the Senate. In these hearings, a 
number of different issues were predominant in the debates between com-
mittee members from different parties and invited expert witnesses. For 
example, a commonly reoccurring topic was whether cannabis should be 
legally available to, or used by, persons under 25 years of age; this challenge 
was typically raised in reference to the popular claim that cannabis use 
harmed the developing brain of youth and young adults into their mid-twenties 
(Jacobus and Tapert, 2014; Volkow, Baler, Compton and Weiss, 2014). Cat-
egorical opposition to legalization came supported by persistent arguments 
that “cannabis use caused mental health problems,” especially psychosis, 
among young people, and therefore was to be considered a dangerous drug 
(Marconi, Di Forti, Lewis, Murray and Vassos, 2016; Murray and Di Forti, 
2016). Select submissions questioned whether or how the government would 
fulfil its promise to “keep cannabis out of the hands of young people” under 
its proposed legalization regime. There were diverse submissions as to the 
restrictions on cannabis promotion and advertising, or how such restrictions 
could work or be enforced in the context of a commercially produced and 
retailed product (Barry and Glantz, 2016; Pacula, Kilmer, Wagenaar, 
Chaloupka and Caulkins, 2014). Ample input indicated that cannabis should 
not be legally co-available with alcohol, as this would increase co-use and 
related harm, even though no concrete evidence for these concerns was pre-
sented. Other submissions questioned whether “home growing” provisions 
of cannabis could effectively be regulated and had a place in a public health-
oriented cannabis framework. There was strong emphasis on the need for 
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effective prevention of cannabis use, as well as enforcement of cannabis-
impaired driving, even though there was major disagreement on how to 
effectively bring it about (Canadian Centre for Substance Abuse (CCSA), 
2018a; Platt, 2018). Overall, notably, many of the committee discussions still 
appeared to imply a sense of anxiety about possible sudden realities of legally-
sanctioned cannabis use and availability, and that cannabis and its use con-
tinued to be dangerous in ways that suggested it would be better to keep 
them prohibited.

Committee hearings on Bill C-45, especially in the senate, were rather 
intense, and it was speculated that its Conservative faction would seek to 
instrumentalize the hearing process for ways to stop the bill, and possibly the 
political project of “cannabis legalization” entirely, or at least delay it substan-
tially (Tasker, 2018). In the end, Bill C-45 received final reading and 
approval by the senate on June 7, 2018, including a total of about 40 – 
mostly minor – amendments over the revised draft bill version it had received 
from the government. Major amendments included a provision for provinces 
to discretionarily opt out of the “home grow” option, also serving the aim to 
protect against possible constitutional challenges, and more stringent restric-
tions on advertisement, including a ban on cannabis “swag” (e.g. promotional 
materials, like clothing) and a “social sharing offense” provision for young 
adults sharing small amounts of cannabis with minors (Canadian Centre for 
Substance Abuse (CCSA), 2018b; Fraser, 2018). Bill C-45 was passed in the 
House of Commons the day following the senate vote, to become effective 
towards implementing non-medical cannabis legalization in Canada on 
October 17, 2018 (Aiello, 2018b). In parallel, the federal government had 
tabled regulations (June 28, 2018) in support of the Cannabis Act, including 
details for production, licensing and related security aspects of legal cannabis 
(Government of Canada, 2018a). A key provision therein was the creation of 
a “micro-cultivation license” for cannabis production that would serve to 
legalize many of the existent, but currently illegal, small-scale growers in the 
cannabis economy; these licenses would be available to cannabis grow opera-
tions with a limited number of employees and production space (<200 square 
meters) and an annual cannabis product yield under 600 kilograms (Govern-
ment of Canada, 2018a).

The (heterogeneous) provincial regulation frameworks

While the federal cannabis legalization framework was shaped primarily 
through the committee hearings and subsequent revisions to Bill C-45, the 
provinces – rather frantically, given the tight timelines towards the planned 
launch of legalization – developed their respective regulatory schemes in 
parallel, primarily focusing on the regulations concerning cannabis use and 
retail distribution (Canadian Centre for Substance Abuse (CCSA), 2018b; 
Fraser, 2018). The key parameters of these provincial regulations starkly 
underscore how the practical realities of “cannabis legalization” in Canada 
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really do not consist of one coherent scheme or model, but are – like many 
public policy frameworks within the parameters of federalism – comprised of 
a heterogeneous multitude of individual regimes by province (see Table 4.1). 
Some of these inter-provincially different frameworks based on provincial 
regulations comprise the following issues and regulations.

Age restrictions: While most provinces allow legal cannabis use as of 19 years 
of age and up, others have set 18 years as the minimum; these regulations are 
mostly congruent with provincially applicable restrictions for legal alcohol use; 
a recent outlier is Quebec which restricted of-age use to 21 years or older.

Use restrictions: Most provinces stipulated use restrictions for non-medical 
cannabis use congruent with those applying to tobacco use, typically provid-
ing for the possibility of use in public spaces except where explicitly restricted 
(e.g. public buildings, restaurants, parks) and/or including other limitations 
(e.g. not where children are present, not in vehicles or boats). A couple of 
provinces (e.g. Saskatchewan, Newfoundland, New Brunswick and now also 
Quebec), however, categorically restricted cannabis use to private spaces or 
residences only (Canadian Centre for Substance Abuse (CCSA), 2018b; 
Fraser, 2018). This quickly raised the question of practical feasibility and 
public health implications, in that such restrictions would strongly limit can-
nabis use for social purposes; potentially lead to co-exposure of co-residents 
(including minors); as well as present obstacles for users living in rental or 
multi-unit dwellings, since many property owners quickly declared that they 
would not allow cannabis use in their dwellings based on applicable landlord 
and/or health and safety laws/regulations.

Distribution and retail regulations: While most provinces have rested control 
over cannabis distribution through a designated entity at arm’s length to the 
government (e.g. by the – existent – provincial liquor control authority or a 
parallel cannabis control authority), the actual retail schemes differ consider-
ably by province (Canadian Centre for Substance Abuse (CCSA), 2018b; 
Fraser, 2018). Concretely, in some provinces (e.g. Quebec), cannabis will be 
retailed only in public retail outlets, whereas in others (e.g. Alberta) this will 
happen exclusively in private (licensed) retail entities; other jurisdictions  
(e.g. British Columbia), again, will run a hybrid model of public and private 
retail outlets, also based on the fact that some of its municipalities had already 
begun to regulate and legalize (illegal) community storefront dispensaries for 
cannabis (City of Vancouver, 2018). A special case in this respect has been 
Ontario, where the provincial government had developed extensive plans, 
and infrastructure, for an exclusively public, i.e. government-operated, 
 cannabis retail system; however, the newly elected (pro-business Conser-
vative) provincial government fully reversed these plans at the last minute 
(August 2018) towards the creation of an exclusively private cannabis retail 
system to be implemented in 2019 (Government of Ontario, 2018). Most 
provincial regulations also stipulated details concerning the numbers, or 
 locations (e.g. distance to schools), of retail outlets, as well as restricted co-
availability with alcohol.
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Home production: While most provinces allowed for home production of a 
limited number of cannabis plants as permitted by the federal Cannabis Act, 
others (e.g. Quebec, Manitoba) categorically opted out of, and did not 
permit, this source of personal supply in their jurisdictions. Questions remain 
as to the potential adverse consequences of these “home grow” provisions, 
and also how these home grow activities would be effectively monitored and 
enforced by relevant authorities.

Discussion and questions

Canada’s recently implemented legalization of non-medical cannabis use and 
supply constitutes both an internationally unique paradigmatic reform, and a 
notable experiment in cannabis policy, the implementation and outcomes of 
which present open questions on many fronts for which the answers are 
uncertain at best, and will be so for some time. The Canadian approach 
chosen for non-medical cannabis legalization reflects Canada’s comparably 
progressive stance on many controversial issues of social policy, for example, 
in the legalization of abortion, gay marriage and physician-assisted dying, as 
well as predominant values and practice of public health-oriented substance 
control, for example, Canada’s public alcohol monopolies and restrictive 
tobacco control (Giesbrecht, Demers, Ogborne, Room, Stoduto and 
Lindquist, 2006; The Canada Guide, 2018; Wyckham, 1997). It is thus not a 
coincidence that in many – but not all – ways the Canadian legalization 
framework has been cast as an approach of “legalization with strict regulation 
for public health,” emphasizing utilitarian benefits rather than individual free-
doms (Rehm and Fischer, 2015). The Canadian cannabis legalization policy – 
given the country’s respected status internationally, but also the continuously 
controversial state of cannabis legalization in a growing number of US states, 
and the relatively unnoticed legalization developments in Uruguay – will 
surely be closely watched and bear impacts on related plans or developments 
far beyond Canada’s borders (Pardo, 2014; Room, 2014).

Numerous issues could be raised for discussion about the nature, virtues or 
likely impacts of cannabis legalization in Canada; a select few of primary per-
tinence are briefly considered in the following section.

What is the practical feasibility and uptake of the proposed 
legalization framework?

Many key aspects of the Canadian cannabis legalization framework are 
subject to tight regulations – including product availability, access and 
pricing, retail distribution and parameters of use. While these restrictions 
were developed in good faith with the primary interests of improving public 
health and safety, a key question is to which extent these are realistically feas-
ible and will practically be embraced by, and work for consumers (Fischer, 
2017; Rehm, Crépault and Fischer, 2017). Unquestionably, the realization of 
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the intended public health benefit of cannabis legalization will crucially hinge 
on a large proportion of cannabis consumers effectively switching to legal 
cannabis products and supply sources. The tightly regulated legal cannabis 
retail distribution structures in Canada, however, will continue to compete 
with an existent vast “illegal” cannabis supply, currently including numerous 
storefront “dispensaries” not brought into the realm of regulation and legal-
ity, that may remain more appealing or convenient for many consumers. 
Here, much will depend on the extent to which unregulated cannabis retail 
operations are practically permitted to continue distribution activities. It will 
remain to be seen how successful the Canadian legalization scheme, and spe-
cifically its differential provincial retail regimes are in drawing cannabis con-
sumers from illegal to legal markets and supply.

What will the public health effects of legalization be?

It has been noted widely for other jurisdictions of “cannabis legalization” 
(e.g. US states, Uruguay) that the public health consequences of these policy 
reforms remain mixed and unclear in their overall impact (Hall and Lynskey, 
2016; Room, 2014; Walsh and Ramsey, 2016). These reforms appear to have 
been associated with select adverse developments, including increases in can-
nabis use as well as hospitalizations or injuries, for example from accidents 
(Hasin, 2018; Wang, Hall, Vigil, Banerji, Monte and VanDyke, 2017). In the 
interest of evidence-based cannabis policy-making both in Canada and other 
jurisdictions considering cannabis legalization, it will be critical to effectively 
monitor and evaluate the impact of Canadian legalization on public health; 
pertinent indicators and frameworks to do so have been proposed (Fischer, 
Russell, Rehm and Leece, 2018). It seems unlikely – given already existent 
high cannabis use levels among the Canadian population – for large addi-
tional numbers of Canadians to initiate cannabis use as a direct consequence 
of legalization or the “normalization” of cannabis in its wake. At the same 
time, however, increases in use and demand may occur, especially in current 
low-use sub-groups, based on the availability of an increasing range of new 
cannabis products and access. Regardless, a key question is whether there will 
be distinct legalization-attributable changes on key public health outcomes, 
e.g. cannabis use-related mental health problems, disorders, hospitalizations, 
driving/accidents; the same, of course, applies to and may include beneficial 
impacts (Fischer et al., 2018). It should be noted that increases for several key 
cannabis-related health problem indicators have been increasing in Canada 
for some time pre-legalization, yet also that cannabis use patterns have greatly 
fluctuated in the absence of legal control changes in the past decades.

What will happen to cannabis use among young people?

One of the political slogans used by the federal government to promote its 
cannabis legalization plan was that it would “keep cannabis out of the hands 
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of young people” (Task Force on Cannabis Legalization and Regulation, 
2016). This message appeared to imply that, given the legal availability of 
cannabis for adult users, illicit markets for cannabis would be dried out and 
cannabis use among minors would cease as a consequence of a lack of supply. 
This assumption likely constitutes naïve political opportunism at best, as the 
“why and how” for such a sudden demise of cannabis use to effectively 
happen in the (particularly vulnerable) group of underage users in Canada 
remains unclear (Fischer and Rehm, 2017; Watson and Erickson, 2018). 
Depending on the survey used, approximately 25–35 percent of adolescents/
young adults ages 16–19 years currently use cannabis in Canada. It is rather 
unlikely that legalization will be effective in making interest in use or avail-
ability of cannabis disappear, or even substantially decrease, in this underage 
group – if anything, the opposite needs to be expected, based on experiences 
elsewhere (Cerdá, Wall, Feng, Keyes, Sarvet, Schulenberg and Hasin, 2017; 
Kerr, Bae, Phibbs and Kern, 2017). While diffusion of legal – and presumably 
safer, since quality-regulated – cannabis products may reach some young 
users, underage users will remain a highly vulnerable population unlikely to 
directly benefit from the provisions of legalization; on this basis, the effects of 
legalization on this particular risk group will need to be closely monitored.

How will the cannabis industry evolve and conduct itself?

The path to cannabis legalization in Canada, including its initial stepping 
stones of the medical cannabis access program, have created a massive “gold 
rush” type commercial industry, vying for a domestic economy and profits 
in the coming years estimated to be similar to that of alcohol and tobacco 
commerce; this is in addition to unfolding major international markets 
(Deloitte, 2018; Rosenthal, 2017). Many Canadian cannabis producer com-
panies are now publicly listed and have experienced exorbitant market 
appreciation – dubbed as the “green bubble” – and multi-billion-dollar 
takeovers and mergers, including with tobacco or alcohol companies, have 
begun to take place (Rosenthal, 2017). The government’s cannabis regula-
tions have, on the one hand, actively created the grounds for this booming 
commercial industry, while at the same time attempting to regulate it more 
tightly than many other ordinary “consumer good” – including tobacco or 
alcohol industries, in certain respects (e.g. with highly restrictive advertise-
ment bans, product and availability limitations). Unquestionably, in such an 
unusually lucrative but also vastly populated legal cannabis marketplace, 
competition will be intense. On this basis, it will be crucial to observe to 
what extent the present industry regulations will hold and work, or 
whether, or what, tools and tactics the cannabis industry may employ 
towards expanding its markets, sales and profits, and what efforts it will 
undertake to potentially adapt to or circumvent restrictive regulations – 
similar to what the alcohol and tobacco industries have successfully done, for 
example in regards to product tailoring and marketing to young consumers, 
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which have worked against the interests of public health for decades (Barry, 
Hiilamo and Glantz, 2014; Richter and Levy, 2014). Notably, the cannabis 
industry in Canada has been actively presenting itself as “different” from 
the alcohol and tobacco industries, with claims of “true” interest in con-
sumer wellbeing and selling a “healthy” or even “therapeutic” rather than 
just a recreational, and potentially hazardous, product (Crépault, 2018; 
Deloitte, 2018). A related question is to what extent the cannabis industry 
will be subject to multi-national and/or industry mergers (likely to under-
mine the potential of domestic regulation and governance), some of which 
are already occurring (Martin, 2018).

Will the heterogeneity of provincial regulation frameworks matter?

As described above, the provincial regulatory frameworks for key aspects of 
the Canadian legalization regime – for example, concerning retail distribution, 
use restrictions, etc., – differ considerably (Canadian Centre for Substance 
Abuse (CCSA), 2018b; Fraser, 2018). Such inter-jurisdictional differences for 
legal cannabis control have been associated with differential policy outcomes 
elsewhere, for example, between US states, as well as for provincial alcohol 
control regimes in Canada (Barry and Glantz, 2016; Giesbrecht, 2006; 
Pacula, Powell, Heaton and Sevigny, 2015). As part of the Canadian legaliza-
tion policy “experiment,” it will be key to ascertain to what extent the inter-
provincial differences in regulatory parameters may translate into differential 
outcomes (e.g. use levels, legal supply access/utilization, health outcomes). As 
such, the Canadian legalization regimes present a – potentially valuable – 
series of “natural” comparison studies of different regulatory regimes towards 
evidence for future policy design.

How will Canada deal with the international treaties?

As the core components of the international drug control regime, a set of 
international treaties dictate fundamental parameters of requirements for its 
signatory states’ efforts to limit and control the use and availability of psycho-
active drugs, including cannabis (Jelsma and Armenta, 2015; Room and 
Reuter, 2012). While there have been numerous creative perspectives in 
regards to these obligations and specifically their implications for national law 
and policy reform, they essentially require signatory states to (criminally) pro-
hibit the production and/or supply, as well as the use of these drugs, even 
while secondary or substitutive measures like “diversion” or “treatment-for-
punishment” appear to be possible for the latter (Bewley-Taylor, Blickman 
and Jelsma, 2014; Bewley-Taylor, Jelsma, Rolles and Walsh, 2016; Room, 
2012). It is, however, without doubt that a full-scale and explicit “legalization” 
of cannabis use and supply, as provided by the Canadian approach, contravenes 
the material requirements and spirit of the international drug conventions 
(Hoffman and Habibi, 2016; Walsh, Blickman, Jelsma and Bewley-Taylor, 
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2017). Given that Canada is a signatory state with high standing and reputation 
in the international community, it will be compelling to observe what – if 
anything – Canada will undertake to resolve these tensions concerning its 
international treaty obligations arising from legalization. Options for such 
resolution have been laid out elsewhere; for example, they may include 
secession from the treaties, or reaccession with reservations, or “inter se” 
modifications between like-minded reform signatories (Bewley-Taylor et al., 
2014; Bewley-Taylor, Jelsma, Rolles and Walsh, 2016; Room, 2012). The 
possible path that Canada may choose is not only of relevance for Canadian 
cannabis policy reform nationally, but equally important for other jurisdictions – 
including those with lesser international clout, such as smaller countries in the 
Americas – possibly considering similar cannabis policy reforms (Fischer and 
Room, 2016).

Conclusion

Cannabis legalization is now unfolding – in the positive sense of innovative 
policymaking – as a major “social experiment” in Canada, the concrete out-
comes and impacts of which will largely remain uncertain for some time. 
Comprehensive and detailed monitoring and evaluation over the coming 
years will provide empirical answers. It is noteworthy that the Canadian gov-
ernment, amidst its legalization plans, for a long time did not clarify their 
intent to address the harms of criminalization for cannabis users, as specifically 
voiced by demands for an amnesty for the several hundreds of thousands of 
Canadians burdened with a criminal record, and its substantial negative con-
sequences for employment and travel, due to cannabis-related conviction 
over the past decades. On the day legalization came into force, the federal 
government announced plans for a “pardon” scheme for criminal records 
related to cannabis possession, although this proposal has been controversial, 
as the approach would not fully expunge or eliminate respective records and 
their detrimental consequences (Aiello, 2018a; Press and Kirkup, 2018). The 
government has instead, mostly, focused on the politically more opportune, 
but both practically questionable twin goals of eliminating the illicit market 
and reducing youth use. From a high-level and public health-oriented per-
spective, the Canadian legalization framework appears somewhat of a contra-
diction by design: it matches the element of a vast, commercial and quickly 
expanding psychoactive consumer goods industry – many facets of which are 
reminiscent of an alcohol or tobacco-like industry mammoth – yet with 
extremely tight restrictions in consumer-level availability and behavior; it is 
one of the essential questions of this policy reform experiment whether these 
countervailing features, eventually, will work for or against public health. For 
now, the great Canadian cannabis legalization project has become a reality – 
something most policy observers had not deemed a possibility even just a few 
years ago. If nothing else is certain, it will surely be a seminal and major 
experiment to watch unfold, nationally and internationally.
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5 Uruguay
The first country to legalize cannabis

Rosario Queirolo

Why and how did Uruguay legalize recreational cannabis? Uruguay became 
the first country in the world to fully regulate its marijuana market, from pro-
duction to consumption and distribution, and it did so in a highly state- 
oriented way using a top-down policy process. This chapter describes the 
reasons behind the passage of the marijuana regulation law in 2013, explains 
the main driving factors and actors behind the policy reform, and argues that 
a public insecurity window of opportunity was crucial for the regulatory 
model. The chapter provides a description of how the regulation was 
designed, particularly the three ways in which marijuana can be accessed: 
home cultivation, Cannabis Social Clubs (CSCs) and pharmacies and 
emphasizes how the state implements and enforces the law. Five years after 
being approved and implemented, it is possible to describe some of the main 
strengths and weaknesses of this state-oriented model, and departing from this 
first evaluation, draft some lessons for other countries pursuing legalization of 
recreational marijuana.

Uruguay: the first country to legalize  
recreational marijuana

In March 2010, when President José Mujica took office as the head of the 
second government of the Frente Amplio (a left-wing political party that has 
been in government since 2004), no one thought that recreational marijuana 
would be fully legal only three years later. Marijuana regulation was not in 
the public agenda, nor was it a key part of the electoral platform of the Frente 
Amplio. After Law 19,172 was passed in December 2013, Uruguay became 
the first country in the world to regulate consumption, production and distri-
bution of cannabis (Hetzer and Walsh, 2014; Kilmer, Kruithof, Pardal, 
Caulkins and Rubin, 2013). The Uruguayan legislation stands out internation-
ally because it was designed in a highly state-oriented way to ensure direct 
government involvement in the production, distribution and commercializa-
tion of marijuana (Pardo, 2014; Walsh and Ramsey, 2015). In addition, it is 
significant because it’s a top-down policy in which neither activists, nor 
public opinion, nor a party’s mandate towards its electorate played a decisive 
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role in introducing the topic into the public agenda. Activists, national and 
international, became relevant only later, when they were able to influence 
the process that transform the single article proposed in the “strategy for life 
and coexistence” into Law 19,172 (Aguiar and Musto, 2015; von Hoffmann, 
2016; Musto 2018).

Before 2013, marijuana consumption, as well as the consumption of other 
drugs, was legal in Uruguay. Since 1974, there has been a law stating that a 
minimum amount of the illegal substance, destined exclusively for personal 
consumption, was exempted from criminal penalty.1 However, the 
“minimum amount for personal consumption” was too broad to constitute a 
clear definition and thus highly susceptible to police and judges’ discretion, 
with the result that some users were criminalized (Bardazano, 2012).

Beginning in 2000, activists started to push for various initiatives to legal-
ize access to recreational marijuana, mainly to address the contradiction that 
the law allowed marijuana use but banned any form of legal production or 
commercialization (Arrarás and Bello-Pardo, 2014; Garibotto, 2011). Most of 
the proposals that were raised in Congress were focused on allowing self- 
cultivation as a way to ensure legal access to marijuana (Garat, 2015). Several 
of these proposals were supported by groups of activists and young legislators 
from the three most important political parties in Uruguay: Partido Colorado, 
Partido Nacional and Frente Amplio (Garat, 2015; Repetto 2014). However, 
none of these initiatives was successful. Even the two parliamentary initiative 
projects proposing the regulation of marijuana self- cultivation, both of which 
were presented between 2010–2011 during the second Frente Amplio gov-
ernment under the presidency of Mujica, failed (Kilmer et al., 2013).

Uruguay’s marijuana legalization law resulted from a strategy drawn up in 
the office of President Mujica (Garat, 2015; Muller and Draper, 2017; Queirolo, 
Rossel, Álvarez and Repetto, 2018). In other words, it was a top-down 
policy. In this respect it differed from other legalization processes described in 
this book, such as those in Colorado, Washington, and other United States 
jurisdictions, where there was a bottom-up process guided by activists who 
enabled legalization to be decided by a public referendum (Kilmer et al., 
2013; Pardo, 2014; Room, 2014).

Despite the presence of social organizations mobilizing and lobbying in 
favor of marijuana legalization, the pressure created by these organizations 
was not strong enough to secure the inclusion of their proposals in the elect-
oral programs of the political parties that competed in the 2009 election, or 
to have the issue placed on the government’s agenda (Garat, 2015). In that 
sense, Uruguay’s legalization process also differed from the Canadian one, in 
which the Liberal Party won the 2015 federal election based on a platform 
that included cannabis legalization.

Uruguay’s cannabis regulation also contrasts with other cannabis legaliza-
tion processes because public opinion in Uruguay was against the new law. 
Different surveys indicate that between 60 percent and 65 percent of the 
Uruguayan population was opposed to the regulation.2 Support was greater 
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among those who identified themselves as ideologically on the left, sup-
ported the government of the Frente Amplio and had more liberal social 
attitudes. Support was also stronger among those who have a greater social 
proximity to cannabis, either because they had used or use it, or had friends 
or relatives who used it. Conversely, rejection of marijuana regulation was 
greater among those with a more conservative belief system, who identified 
politically with opposition parties, and had never used marijuana (Cruz, 
Boidi and Queirolo, 2016; Cruz, Queirolo and Boidi, 2016). Since this 
initial disapproval, the number of citizens who disagreed with legalization 
has decreased: in March 2017, 54.1 percent were against (Cruz, Boidi and 
Queirolo 2018), and in December 2017 opposition diminished to 41.4 
percent (Monitor Cannabis, 2017), but the population is still split on the 
form of cannabis regulation.

Given this context, it is puzzling why a government that was not com-
pelled by an electoral mandate from voters to fight for this particular policy, 
and had no popular support for the policy, decided to embark on this drug 
policy change. The most plausible explanation is public insecurity: approval 
of this initiative occurred mainly because of an association between the legali-
zation agenda and the public safety agenda that was fostered in the winter of 
2012. This helped to generate the idea that cannabis legalization was a solu-
tion to the problem of public insecurity and drug-related crimes (Queirolo 
et al., 2018).

This chapter is organized using the following structure. The next section 
explains why Uruguay legalized recreational cannabis.3 In the third section, 
the three ways of accessing marijuana are described and information on their 
functioning is provided. The fourth section states strengths and weaknesses of 
the regulation as it has been implemented. Finally, a group of lessons that can 
be learned from the Uruguayan regulation are stated.

Legalizing to increase public security

In addition to following a top-down policy process initiated by President José 
Mujica instead of the bottom-up process seen in other countries that have 
legalized cannabis, Uruguay’s reasons for regulating were also partially 
different from those of the United States, Canada and Jamaica. Law 19,172 
stated three main objectives. First, it aimed to decriminalize cannabis use by 
eliminating the legal inconsistency that had allowed marijuana possession and 
use (since 1974) but criminalized users for accessing cannabis. Second, it 
aimed to increase public security and reduce drug trafficking-related violence 
by taking cannabis supply out of the black market. Third, it aimed to 
improve public health through education and prevention campaigns that 
would minimize the risks and reduce the harms of cannabis consumption.

Among these objectives, cannabis legalization as a means of combating 
organized crime and drug trafficking was counterintuitive in the Latin American 
context where prohibitionist measures have been the traditional response to 
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drug and crime problems. Even more striking is the fact that this objective is 
not emphasized in any other cannabis legalization in the world. The causal 
relationship between crime/violence and drugs is an open discussion in the 
literature (Brothers, 2003). While some scholars argue that there is strong 
evidence supporting the link between illicit drug use and crime (White and 
Gorman, 2000), others point to the complexity as well as the spurious and/or 
recursive nature of this relationship (Gottfredson and Hirschi, 1990; McBride 
and McCoy, 1993).

The causal connection between drugs and crime is more dubious when 
the drug is cannabis. Goldstein (1985) poses three different meanings that this 
association can entail. First, the “psychopharmacological violence” which 
comprises crimes that occur because of drug consumption. In the case of 
marijuana, the evidence linking marijuana use to violence is not conclusive 
(Schoeler, Theobald, Pingault, Farrington, Jennings, Piquero, Coid and 
Bhattacharyya, 2016). Moreover, experimental evidence suggests that THC, 
one of the main psychoactive components of marijuana, decreases aggressive 
behavior. The second form of association between drugs and violence is 
“economic compulsive violence,” which involves crimes committed by 
drug-using individuals to fund their personal consumption. Third, “systemic 
violence” consists of crimes performed as part of drug trafficking activities. 
These last two types of violence are also easier to attribute to other types of 
drugs, such as cocaine, crack or heroin, than to cannabis. Taking this evid-
ence into consideration, it seems highly implausible that legalizing marijuana 
will achieve the objective of reducing narcotrafficking and increasing public 
security.

Cannabis legalization in Uruguay had an initial goal of reducing the 
leverage of criminal organizations tied to drug trafficking, a strategy that has 
not been proven before and is quite counterintuitive for the region. Why did 
Uruguay legalize marijuana with the goal of increasing public security and 
reducing narcotrafficking? The main reason is a “window of opportunity” 
(Kingdon, 2011) that opened after a series of violent crimes that were linked 
with drugs (Repetto, 2014; Muller and Draper, 2017; Queirolo et al. 2018). 
This made it possible for some political actors, who were already convinced 
that cannabis legalization was the best way to undermine narcotrafficking, to 
propose and include legalization as one of the 15 measures in a document 
called the Strategy for Life and Coexistence designed to tackle the citizens’ 
increasing perception of insecurity.

According to Kingdon, on some occasions, certain circumstances or junc-
tures offer opportunities for public policy issues to enter the government’s 
agenda. These unpredictable and unstructured scenarios allow changes in pol-
icies that otherwise would not succeed. These “windows of opportunity” 
form politically novel scenarios in which actors articulate problems and suc-
cessfully connect them to public policy solutions.

That “window of opportunity” happened in 2012 with the occurrence of 
several notorious crimes that received extensive media coverage and were 
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reported in the press as drug related. This led to a growing concern within 
Uruguayan society about the issue of security, and a march was organized 
against insecurity. The repercussions and media coverage of both the crimes 
and the march created a connection between concerns about security and 
concerns about drug consumption and trafficking. This view lined up with 
the idea, which was gaining international relevance, that the war on drug 
trafficking had failed (Henman, 2009; Tokatlian and Briscoe, 2010; Thoumi, 
2009, 2010). This is the context that made President Mujica call for a 
Security Cabinet (which was officially created in February 2011).

In June 2012, the cabinet presented a “strategy for life and coexistence.” 
Among the measures proposed in this strategy were the need to carry out a 
“comprehensive approach to the problem of people affected by a drug use 
problem and its environment, generating a comprehensive strategy to address 
the main consequences of drug use, mainly freebase cocaine” and the “cre-
ation of judicial mechanisms specialized in narcotrafficking.” In addition, 
explicit reference was made to “legalization of marijuana, with a strong role 
from the State on the production” (Security Cabinet, 2012, p. 9).

A month after presenting the strategy, on August 8, 2012, the Executive 
sent a bill to Congress that would regulate the market for marijuana. The 
explanatory memorandum, which usually indicates why each project is pre-
sented, was an extensive document which provided detailed information on 
regulatory mechanisms, harm reduction and international experience. The 
project itself was a single article in which the state was given control over mari-
juana and its derivatives for importation, production, acquisition, storage, mar-
keting and distribution. The project did not contain details about how and 
when the state would undertake these activities, nor were there any references 
to the three legal means of acquiring recreational marijuana that were subse-
quently adopted, namely, home growing, cannabis clubs or pharmacy sales.

Three means of acquisition: clubs, pharmacies  
and home growers

Uruguay’s cannabis legalization involves state regulation and control of each 
of the three ways to access recreational marijuana: home cultivation, pharma-
cies and social cannabis clubs. No advertisement of any type is allowed, and it 
is forbidden to sell to tourists and Uruguayans under 18 years of age. These 
three ways to access marijuana require mandatory registration and people 
have to choose only one means of access. If they want to change to a 
different means of access, they have to wait three months.

Registered home growers can have up to 6 female flowering plants per 
household, with a production total of 480 grams per year. If they produce 
more, they must dispose of that surplus. Between the opening of the registry 
in August 2014 and August 2018, 9,711 persons have started the procedure to 
become home growers, 19.7 percent of those licenses have expired after 3 years 
because home growers didn’t renew them, 4.4 percent were cancelled and 
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5.7 percent were denied, leaving 6,735 current registered growers (IRCCA, 
2018).

Among those registered, 3 out of 4 are men and the mean age is 35, which 
is older than the mean consumer age of 28 reported in the VI national household 
survey on drug use.4 Only one-third live in Montevideo, the capital city; the 
rest live in other regions of the country (mainly Canelones and Maldonado). 
Half of the home growers are owners of the place they use for cultivating 
(IRCCA, 2018).

Based on survey data, it is estimated that the number of non-registered 
growers is double that who have registered (Aguiar, 2018; Baudeau, 2018; 
Cruz, Boidi and Queirolo, 2018). But currently there is no information on 
how sociodemographic characteristics, attitudes or opinions may differ 
between registered and non-registered home growers. It is also unknown 
what incentives led some growers to register and others not to do so.

Cannabis Social Clubs (CSCs) are the second way to acquire legal recrea-
tional marijuana under the new regulations. A CSC is allowed to have up to 
99 plants in the club, and it can distribute up to 480 grams per year per 
member. Surplus yield must be turned over to the authorities. Membership 
should be no fewer than 15 people and no more than 45. As with other 
means of access, registration is mandatory and only Uruguayan residents over 
18 years old can be members (IRCCA, 2018).

The CSC registry opened in October 2014 as the second way to access 
cannabis implemented by the government. As of August 2018, there were 99 
CSCs: 14 clubs applied in 2015, 35 in 2016, 41 in 2017 and 9 in 2018. Most 
of them are established in Montevideo (44.4 percent), followed by those 
located on the east coast of the country (Canelones, Maldonado and Rocha). 
In 11 out of the 19 regions of the country (known as “departments”), there 
are no CSCs. There are 2,517 registered people in the 99 CSCs, equating to 
a mean of 25 members per club. The majority of CSCs rent the space where 
they are located (63.6 percent) (IRCCA, 2018).

From the registry of the Instituto de Regulación y Control del Cannabis 
(IRCCA, 2018) we know that members of CSCs in Uruguay are mostly men 
(80 percent), with ages that vary from 18 to 88, and a mean age of 33 (older than 
persons who used in the previous year in the VI national household survey on 
drug use). Half of them have been members since the beginning of the club.

At the beginning, CSCs experienced financial, organizational, bureaucratic 
and collective action problems (Queirolo, Boidi, and Cruz, 2016; Decorte, 
Pardal, Queirolo, Boidi, Sánchez Avilés and Parés Franquero, 2017), but a 
learning process has taken place in which some of the first CSCs taught the 
new clubs how to successfully form a CSC (Pardal, Queirolo, Álvarez and 
Repetto, 2018). In terms of law enforcement, the IRCCA inspects CSCs 
several times per year, provides them feedback on their operations and asks 
CSCs for changes when necessary. There were a few cases in which the 
IRCCA inspections led to closure of CSCs (for example, a CSC with 900 
plants that offered cannabis tours for tourists).
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The third way to access legal recreational marijuana is through pharmacies. 
This was the last measure to be implemented in July 2017. The marijuana 
legalization law was an inheritance that President Tabaré Vázquez’s govern-
ment received from Mujica in 2015. Despite the fact that Vázquez was not 
very fond of this regulation, he ensured its complete implementation, includ-
ing cannabis sales at pharmacies. Partly due to the lack of presidential support, 
however, the government carried out the implementation very slowly. After 
a months-long bidding process, two companies were selected to grow the 
cannabis that the government would sell at pharmacies;5 both companies have 
a mix of Uruguayan and foreign capital (Hudak, Ramsey and Walsh, 2018).

Despite the process beginning in 2016, it was not until July 2017 that sales 
began in pharmacies. Because it is not mandatory for pharmacies to sell can-
nabis, it was difficult for the government to convince pharmacy owners to do 
so. Some argued that they would lose traditional clients if they started selling 
cannabis, others were afraid of experiencing robberies or problems with 
illegal drug dealers, and some simply didn’t see cannabis as a profitable busi-
ness. For that reason, only 16 pharmacies started selling in July 2017, and 
there were only 13 doing so as of September 2018 (IRCCA, 2018).

Users need to be registered to buy cannabis at pharmacies, and, as with the 
other two means of access, they are allowed up to 40 grams per month. By 
August 2018, there were 25,865 registered users, and 82 percent of them had 
bought marijuana at least once. The characteristics of buyers at pharmacies 
are not very different from users that prefer the other two means of acquisi-
tion. They are mostly male (70 percent), and half are between 18 and 29 years 
old, older than those who report marijuana consumption in the VI national 
household survey on drug use. One-third have at least some university 
education (making them less educated than consumers in the VI national 
household survey on drug use) (IRCCA, 2018).

Six out of ten registered buyers live in Montevideo, where most of the 
selling pharmacies are located, but the per capita rate of registrations is higher 
in other departments, such as Maldonado and Flores (20.66 and 18.46 out of 
1000 respectively). As expected, accessibility matters: departments with phar-
macies that sell cannabis have higher rates of registered buyers per capita 
(13.44 out of 1000) than departments that do not have pharmacies that sell 
cannabis (2.8 out of 1000) (IRCCA, 2018).

Strengths and weaknesses of the implementation

Almost five years after Law 19,172 was approved, there are several apparent 
strengths and weaknesses of the implementation process. Starting with the 
weaknesses, the law was implemented with extreme caution and slowly, par-
ticularly the sale of cannabis at pharmacies; however, caution was not enough 
to avoid problems, mainly related to supply.

As previously mentioned, IRCCA reports (IRCCA, 2018) that only  
82 percent of registered individuals have purchased marijuana. There are 
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 multiple possible explanations for this phenomenon. One possibility is that 
individuals do not want to buy marijuana at a pharmacy despite having regis-
tered to do so. They might not buy because they do not use marijuana and have 
only registered to show support for the law, or they might not buy because they 
do not like the varieties or potency of the cannabis sold at pharmacies. But an 
alternative explanation focuses on the problems on the supply side.

First, there are not enough pharmacies selling to meet demand. As men-
tioned previously, many pharmacy owners didn’t want to sell cannabis, and 
by August 2018 there were only 13 pharmacies among the more than 1,200 
in the country that sell cannabis. There were initially 16 pharmacies but there 
was a problem with US banks that forbade marijuana-selling pharmacies to 
operate bank accounts, so some pharmacies dropped out. As a result, not all 
the Uruguayan territory is covered: there are 11 out of 19 departments 
without a pharmacy that sell cannabis and it is highly likely that at least part 
of the 18 percent of registered users who haven’t bought marijuana do not 
have a pharmacy close by.

Second, the amount of marijuana authorized for production by the gov-
ernment and distributed to pharmacies has not been enough to meet demand. 
At the beginning of pharmacy sales, pharmacies ran out of marijuana after a 
few hours. As Hudak, et al. (2018), explain:

Supply challenges in Uruguay arose because of a combination of typical 
economic forces and ones particular to the Uruguayan model. Uruguay 
faced the traditional information challenges regarding how much canna-
bis would be consumed, even as the law requires people to register to 
purchase at pharmacies and the law limits the monthly quantity that can 
be purchased. Growth in the number of registrants can happen quickly, 
while changes to cultivation (and consequently, output) take months to 
adjust.

(p. 11)

Third, the approved cultivators had problems with production. Because the 
Uruguayan regulation implies heavy state control, all cannabis produced has 
to be tested and approved by IRCCA before it can be supplied to pharma-
cies. One of the cultivators was slow in getting the production ready and 
when they had produced cannabis, it did not pass the IRCCA tests. This 
event, in addition to the fact that during the first months a pharmacy could 
only receive two kilograms of cannabis monthly in deliveries every 14 days,6 
led to long lines of people waiting outside pharmacies for hours because 
pharmacies quickly ran out of marijuana.

Shortages and delays in sales at pharmacies created the problem that regis-
tered buyers were not able to buy legally and therefore had to use the illegal 
market. As one registered buyer at a pharmacy states clearly in a blog about 
Faso Map, an app that tells users which pharmacies have marijuana: “the govern-
ment makes you register at pharmacy to finish with narcotrafficking and there 
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is never stock. I have been waiting to buy for 20 days, and nothing, holy shit. 
So, I’ll buy prensado.”7 These supply side problems arising from implementation 
have left the government in a weak position to enforce the law against illicit 
cultivation because there was not enough marijuana available through the 
three legal means of access.

Moving to the positive side of the regulation implementation, an 
important proportion of marijuana consumers are using legal marijuana, indi-
cating that a market separation process is going on (Reinarman, 2009). 
Despite the difficulty of estimating that number with precision, IRCCA has 
35,117 registered users, which accounts for almost a quarter of annual users 
(around 147,000 from the VI national household survey). However, we 
know that legal marijuana reaches more people because marijuana is shared 
with other users: home growers and members of CSCs share their marijuana with, 
on average, at least two more persons, while buyers at pharmacies share with 
one more (VI national household survey of drug use). Taking this sharing 
into account, around 54 percent of marijuana consumers in Uruguay are 
using legal marijuana.8

Having more than half of marijuana consumers accessing legal marijuana five 
years after passing the regulation is positive for two main reasons. First, those 
users are less exposed to illegal activities, places or networks. Data from a panel 
survey of frequent consumers indicate that exposure to illegal means of access 
to marijuana such a dealer or a “boca” has diminished. The comparison among 
those that buy marijuana, excluding those that buy at pharmacies, are members 
of CSCs or are home growers, shows that most of them buy from a friend, 
who can be a registered or non-registered user, but most likely is not someone 
who is involved in criminal activities (see Table 5.1). The rise in the number of 
users “buying from a friend” is an indicator of a grey marijuana market.

The second important benefit of access to legal marijuana is improved 
quality control. Users of legal marijuana are using flowers that, for the most 
part, have gone through quality tests. At least this is the case for flowers 

Table 5.1  Most frequent way to buy marijuana (excluding pharmacies, home 
growing and cannabis clubs), %, 2014 and 2017

Way to buy marijuana 2014 2017

Regular dealer 34.3 26.8
A new dealer every time 10 10.7
Regular “boca” 14.3 10.7
Buys from a friend 30 50
Another 11.4 1.8
Total 100 100

Question: How do you usually get the marijuana (pressed or cogollo) that you buy or others buy for 
yourself ? N = 94

Source: Panel survey with frequent consumers, LAMRI
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Table 5.2  Most used mechanism to access marijuana in the last 6 months (in %), 2014 
and 2017

Mechanism to access 2014 2017

Bought prensado directly 34.7 10.4
Bought flowers directly 5.3 19.8
A family member or friend bought 

prensado for her/him
23.2 2.1

A family member or friend bought 
flowers for her/him

2.1 7.3

Individual home growing 14.7 14.6
Group home growing 0 2.1
Someone gave her/him prensado 8.4 1
Someone gave her/him flowers 11.6 25
Bought at pharmacies or cannabis clubs 

(directly or through a friend or 
family member)*

0 17.6

Total 100 100

Source: Panel survey with frequent consumers, LAMRI

Note
* Buying at pharmacies and being a member of a cannabis social club were not available mechanisms 

in 2014
Question: Among these mechanisms of getting marijuana, which one did you use most frequently in 
the last 6 months? N = 94

sold at pharmacies and cannabis clubs. On the other hand, “prensado” has 
almost disappeared. In 2014, 34.7 percent of frequent consumers had 
bought “prensado” directly, 23.2 percent had bought it through a friend or 
family member and 8.4 percent said that someone gave them “prensado.” 
In 2017, those percentages were reduced to 10.4, 2.1 and 1 percent respectively 
(see Table 5.2). The flower market has also grown significantly: in 2014, 
5.3 percent bought flowers directly, 2.1 percent bought flowers through a 
family member or a friend and 11.6 percent received flowers from 
someone. In 2017, those percentages had increased to 19.8, 7.3 and 25 
percent respectively.

Lessons to be learned

Regardless of the weaknesses and strengths of the implementation of Uruguay’s 
marijuana regulation, there have been positive and negative results. Among 
the positive is that cannabis use has been decriminalized in addition to more 
than half of annual users consuming legal marijuana, fewer people being 
exposed to the dealer or the “boca” and users having access to a better-quality 
marijuana (more flowers and less “prensado”). Since the legislation was 
passed, there were almost no reports on incidents among legal users and the 
police or the judicial system. Moreover, home growers and CSCs have experienced 
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certainty and predictability about how the regulations work and what they 
must do in order to operate under the law. These positive results might par-
tially explain why public opinion has become more favorable toward the law 
(Cruz, Boidi and Queirolo, 2018).

On the negative side, in addition to supply problems at pharmacies due to 
too few selling marijuana and the banking problems faced by pharmacies that 
do sell cannabis, there are other important issues that legalization has raised. 
There are some preliminary data indicating that the prevalence of annual and 
lifetime marijuana use has increased since legalization and is now a little bit 
over the average in Uruguay (Musto and Robaina, 2018).

Based on national household surveys of drug use that have been carried 
out since 2001, it is known that both annual and lifetime prevalence of mari-
juana use have increased. In 2001, lifetime marijuana use was 5.3 percent of 
the population; in 2006 it was 13.1 percent. This increased in 2011 to 20 percent, 
to 23.3 percent in 2014 and to 33.6 percent in 2017. The same trend 
occurred with past-year use, which went from 1.4 percent in 2001 to 5.5 
percent in 2006, 8.3 percent in 2011, 9.3 percent in 2014 and 15.4 percent in 
2017. The rise of the two prevalence rates from 2014 to 2017 looks impres-
sive, and while the increases are significant, it is important to take into con-
sideration that the 2014 values do not adjust to the increasing trend. Moreover, 
the same growth from 2014 to 2017 is found in the prevalence of cocaine use, 
which was not legalized (Musto and Robaina, 2018). In conclusion, more 
evidence is necessary to assess the effect that marijuana regulation has had on 
the prevalence of its use.

Although Law 19,172 was approved to reduce narcotrafficking and 
increase public security, crime and violence have not diminished. On the 
contrary, the homicide rate has increased, in particular among criminals 
(Ministerio del Interior, 2018). As mentioned previously, the causal link 
between marijuana legalization and increased public security was more a 
political than an evidence-based claim. This means that it makes little sense to 
judge this policy reform through the lens of increased public security, despite 
the fact that this was one of the law’s main purposes.

There are several items on the “to do list” of Uruguay’s legalization process 
which contain lessons for other countries considering similar policy changes. 
First, it is important to build the data infrastructure necessary to evaluate the 
impact of legalization. In the case of Uruguay, no relevant effort was made. 
Nor was an effort made to collect data on public health (no training for medical 
doctors or nurses to collect data on incidentals or intoxications). There are no 
data on rates of traffic accidents under the influence of marijuana.

Second, a grey market has flourished in a state-oriented form of cannabis 
regulation that requires mandatory consumer registration and has fixed limits 
on the amount of marijuana that a consumer can use. In Uruguay, those who 
are not registered but consume legal marijuana are part of this grey market 
which also includes illegal marijuana supplied by non-registered home 
growers. The size and characteristics of this market are still unknown.
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The grey market brings up a third issue: the law enforcement dilemma. It 
is difficult to enforce the law that it is still being implemented. Consumers 
can complain that the regulation is not operating properly, for example, 
because of shortages at pharmacies so they have to buy cannabis illegally. 
However, once the implementation is fully achieved, the government will 
have to decide how and among whom it will enforce legalization.

Currently, marijuana legalization in Uruguay has the advantages that it has 
diminished criminalization of users, improved substance quality and decreased 
contact between cannabis users and illicit dealers. But there are several down-
sides that have to be followed closely and addressed. These include: the evo-
lution of a grey market, the increased consumption (related to prevalence and 
age of initiation and the number of grams that are consumed and their 
potency) and the normalization of use.9 Depending on how these evolve, 
public approval might keep rising or not, and greater support from citizens 
will work as a policy shield in the event of a change in the political context.

Notes
1 Law 14,294: https://legislativo.parlamento.gub.uy/temporales/leytemp5460733.htm#
2 Cifra consultores (2013): The Uruguayan and regulation of the production, sale 

and consumption of marijuana. Available in www.cifra.com. FACTUM. The 
doubts and contradictions of society about the legalization of marijuana. Available 
in: www.factum.edu.uy/node/1080

3 Law 19,172 also includes regulations for industrial hemp and medicinal cannabis, 
but this chapter is focused on the analysis of recreational marijuana.

4 Mean age of previous year’s consumers.
5 ICC and Simbiosis are the two companies chosen among 20 that competed in the 

bidding. In September 2018, ICC was sold for $220 million to Aurora Cannabis.
6 This amount was increased to four kilograms in 2018.
7 Prensado is the name given to the marijuana that came from Paraguay in the form 

of a brick.
8 It is still to be estimated the proportion of total cannabis consumption that is now 

legal, because, due to the supply problems, it might be smaller than the proportion 
of legal users.

9 As the time of writing, IRCCA has delivered the “Pautas de reducción de riesgo 
en el uso de cannabis” which are an adaptation of the “Canada´s Lower Risk Can-
nabis Use Guidelines (LRCUG),” an evidence-based intervention initiative by the 
CIHR-funded CRISM. These are the first guidelines prepared by the IRCCA as 
educational and communication materials after the legalization has taken place.
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General models of reform





6 Cannabis decriminalization 
policies across the globe

Niamh Eastwood

Introduction

It is estimated that 83 per cent of all drug offenses globally are for personal 
possession of drugs (Economic and Social Council, 2013). The damage of 
criminalizing people caught in possession of drugs is well documented 
(Global Commission on Drug Policy, 2016). Cannabis, as the most widely 
consumed controlled drug (United Nations on Drugs and Crime, 2018), is a 
driver for many of these harms, as the vast majority of people criminalized 
will be so for the use or possession of this drug. In many parts of the world, 
people convicted for possession or use of cannabis will be imprisoned. This 
continues to occur in Russia, many South East Asian countries, in parts of 
Latin America and in African countries. Even where the criminal offense of 
cannabis use or possession carries a negligible risk of imprisonment, the 
damage done by a criminal record to an individual can be life-changing. The 
effect of criminalization can have a profound impact on employment and 
educational opportunities, access to state benefits and social housing, and can 
increase stigma and marginalization (Puras and Hannah, 2017). Criminal-
ization can also contribute to an increased risk of reoffending.

The focus of drug law enforcement, in particular cannabis policing and 
prosecution, has a deleterious effect on certain communities who are over-
policed on the basis of drug prohibition. In the United States (US), people of 
color are disproportionally policed for marijuana possession, with black 
people 3.73 times more likely to be arrested for the offense compared to 
white people, despite using cannabis at roughly the same rate as the white 
population (American Civil Liberties Union, 2013). In the UK, black people 
are sentenced at court at 11.8 times the rate of white people for the offense of 
cannabis possession, whilst government statistics estimate that black people 
use the drug at a lower rate than white people (Shiner, Carre, Delsol and 
Eastwood, 2018). These racial disparities, both in the UK and the US, are 
not limited to arrests or prosecutions, but are evident throughout policing, 
from stop and search through to prosecution (Shiner et al., 2018; Levine and 
Siegel, 2015). The racist nature of drug law enforcement is not new and was 
one of the drivers for originally prohibiting cannabis, at least in the US.
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The criminalization of cannabis related  
activities – a relatively recent phenomenon

Cannabis prohibition is a relatively recent historical phenomenon with the 
first efforts to criminalize certain activities related to the substance emerging 
at the end of the nineteenth century. One of the first countries to prohibit 
access to cannabis was Egypt when, in 1884, it banned the cultivation and 
importation of the drug, and closed “mashhashas” (cannabis cafes), through 
national legislation. The early part of the twentieth century was marked by 
the widespread suppression of cannabis by countries across the globe, largely 
achieved through the use of criminal penalties. Many states enacted national 
legislation to prohibit the drug after it was controlled at the 1925 League of 
Nations’ Second Opium Conference (Kendall, 2002).

In the first two decades of the twentieth century, the United States had 
already introduced federal legislation to control access to opium and cocaine. 
These actions were inextricably linked with racist overtures that sought to 
oppress and criminalize Chinese laborers1 and African Americans, respectively 
(Nunn, 2002). Both groups were viewed as a threat to the white population. 
The non-medical use and supply of cocaine, opium and a number of other 
opiates, became illegal under the federal government’s Harrison Act of 1914.

Cannabis possession and supply was not prohibited in the US federally 
until 1937, with the introduction of the Marijuana Tax Act. Prior to this, a 
number of US states had brought in legislation at a state level to prohibit pos-
session, supply and production (Dills, Goffard and Miron, 2017). The use of 
cannabis was largely associated with the Hispanic community who, like the 
Chinese before them, were seen as an economic threat to labor and, like 
African Americans, were allegedly more likely to commit crime and become 
violent under the influence of the drug (Nunn, 2002). The racial prejudices 
that were evidently the foundation for the drug laws in the US would con-
tinue throughout the twentieth century and were one of the driving forces 
behind President Nixon’s declaration of a “war on drugs.”

A declaration of “war” and a partial retreat

The continued use of drug laws to control certain groups in society was 
central to Nixon’s new “war” (Alexander, 2010). In fact, it has since been 
alleged that Nixon’s decision to declare a “war on drugs” had little to do 
with the drugs themselves but rather was an excuse to target those opposing 
the war in Vietnam, and African Americans. In an interview, Nixon’s 
domestic policy chief, John Ehrlichman stated:

You understand what I’m saying? We knew we couldn’t make it illegal 
to be either against the war or black, but by getting the public to associ-
ate the hippies with marijuana and blacks with heroin, and then 
criminalizing both heavily, we could disrupt those communities. We 
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could arrest their leaders, raid their homes, break up their meetings, and 
vilify them night after night on the evening news. Did we know we 
were lying about the drugs? Of course we did.

(Baum, 2016)

However, whilst in 1971 Nixon was declaring drugs as “public enemy number 
one,” a number of US states were moving towards decriminalizing cannabis. 
Despite the risk of criminalization, cannabis use became more widespread in 
the US, resulting in significant increases in costs associated with enforcement 
and court proceedings. At the same time, there was greater public acceptance 
of use of the drug and, with it, growing support for reforming cannabis laws. In 
1973, Oregon was the first US state to decriminalize possession of personal use 
of cannabis. Criminal penalties were replaced by a civil fine for those caught in 
possession of less than an ounce of cannabis; the fine was a maximum of $100 
(Single, Christie and Ali, 2000). In 1975, California legislators moved cannabis 
possession from a felony to a misdemeanor offense. Possession of less than  
28.5 grams resulted in a fine of up to $100 (Aldrich and Mikuriya, 1988). By 
1978, 10 US states enacted legislation that saw cannabis possession dealt with 
through a system of fines (Single et al., 2000).

What is meant by decriminalization?

Decriminalization refers to the ending of criminal sanctions for possession of 
a controlled drug, including cannabis, and, in some cases, the cultivation of 
cannabis for a person’s own use. In most jurisdictions, civil sanctions, such as 
fines or referral to treatment programs, will replace criminal penalties, 
although some systems have no penalty for personal possession or cultivation 
(Hughes and Stevens, 2010). Decriminalization of drug possession is largely 
achieved through de jure models, which means that a change in law was 
achieved either through legislative reform or on the basis of a Constitutional 
Court decision. In respect of the latter, the question the court has to consider 
is the compatibility of the criminal law to prohibit the private use of con-
trolled drugs with the protection of fundamental constitutional rights, for 
example the right to privacy. Additionally, some countries have deprioritized 
the policing of drug possession through de facto decriminalization, which 
essentially means that the criminal offense of possession is still on the statute 
books, but the law is not enforced based on policing and/or prosecutorial 
guidance. Whilst this approach does not sit neatly within the definition 
above, there are some countries that are of note, in particular, the Netherlands, 
which has had such a policy in place since 1976.

Decriminalization models do not provide a system for the legal production 
and supply of controlled drugs, which are still treated as criminal offenses, 
although a limited number of jurisdictions do permit cultivation of cannabis for 
personal use, with a handful allowing social supply of cannabis. Generally, most 
models of decriminalization will be restrictive in the sense that possession of a 
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controlled drug, and/or cannabis cultivation for personal use is still illegal but 
treated as a civil offense rather than a criminal one. Some systems could be per-
ceived as more permissive where possession and/or cultivation is permitted for 
personal use in that there is simply no penalty. The term “decriminalization” is 
often unhelpfully conflated with the term “legalization.” Legalization or regula-
tion is the establishment of a legal framework for the lawful production, supply 
and possession of a controlled drug for non-medical purposes.

The different paths towards decriminalization – a 
global experience

It is estimated that in excess of 30 countries across the world have imple-
mented some form of decriminalization of cannabis (Eastwood, Fox and 
Rosmarin, 2016). In the vast majority of countries, possession of all con-
trolled drugs has been decriminalized. However, in several jurisdictions it is 
only cannabis possession, and in some cases cultivation of cannabis for per-
sonal use, where criminal penalties have been replaced by civil sanctions.

Countries that have decriminalized possession of all controlled drugs will 
be considered in this chapter, as their experiences are fundamental to under-
standing the processes by which the model is implemented and the impact 
decriminalization has on individuals and society, including in respect of can-
nabis. The different means of achieving decriminalization are explored with 
specific focus on the de jure models that are established through legislative 
reforms or constitutional court decisions and, finally, de facto decriminalization.

Drivers for legislative reforms leading to decriminalization  
of possession offenses

A number of countries have amended their drug laws or introduced new 
legislation ending the criminalization of drug possession, including cannabis, 
often replacing the criminal framework with an administrative or civil system 
for dealing with such activities. In fact, when we look at countries that have 
decriminalized personal use offenses, the vast majority have done so by 
amending legislation or introducing a new legislative framework. Con-
sidering how drug law reform is often seen as a risky or controversial issue for 
politicians (MacGregor, 2013), some exploration of the drivers for reform 
that led to governments taking steps towards ending the criminalization of 
people who use drugs are also explored.

As highlighted, many US states introduced or amended legislation 
throughout the 1970s as the use of cannabis amongst the American popula-
tion increased significantly. Cannabis reforms in these states were driven by a 
number of factors including: increased prevalence resulting in a significant 
burden on criminal justice resources; greater public acceptance of cannabis 
use during that period; and concerns from politicians and opinion makers that 
middle-class kids were getting caught up in the criminal justice system as a 
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result of being caught in possession of cannabis (Single et al., 2000). Whilst 
increased burden on criminal justice costs can be a driver towards decriminal-
ization, there are other routes that have influenced drug law reform.

The influence of research on drug policy is unfortunately rare, however, 
the Czech Republic serves as an excellent example of a rational, evidence-
based approach that led to legislative reform. The Czech authorities had actually 
decriminalized possession of drugs for personal use in 1990 (Act on Violations, 
Act No 200/1990). However, as a “moral panic” about drugs began to take 
hold in the media, there were demands from a number of political parties to 
criminalize drug possession. These demands were headed off by the govern-
ment of the day by amending the penal code to criminalize possession of 
drugs where the amount involved was considered “greater than small” 
(Csete, 2012).

An evaluative study was subsequently commissioned by the National Drug 
Commission and set a number of propositions in relation to the amendment, 
namely, that “availability of illicit drugs will decrease” and that the “number of 
illicit drug users will decrease.” In both cases, the research showed that despite 
the increased risk of criminalization, neither proposition was proven, the avail-
ability of controlled drugs had not been affected and prevalence had increased. 
Zabransky, Mravčík, Gajdosikova and Miovskù (2001) also found that the 
“social costs” of illegal drug use had significantly increased. The evaluative 
study, and efforts from experts and advocates, led to a revision of the drug laws 
in 2010 which introduced threshold amounts2 in an attempt to define what 
constituted a “greater than small” amount (Csete, 2012). The revision of the 
law also introduced civil penalties for cultivation of cannabis for personal use 
(Belackova, Maalsté, Zabransky and Grund, 2015). In respect of cannabis pos-
session, the threshold amount was 15 grams of herbal cannabis and 5 grams of 
resin; for cultivation it was up to 5 plants (Mravčík, 2015).3 Whilst the Czech 
Republic is an excellent example of a rational approach to drug decriminaliza-
tion, other countries have been less effective in their development of the law 
and policy in this area – the example of Mexico is a case in point.

Mexico has been ground zero for the war on drugs since 2006. To date, it 
is estimated that between 80,000 to 100,000 people have been murdered as a 
result of drug-related violence, with tens of thousands more disappeared or 
displaced (Council on Foreign Relations, 2018). In an attempt to refocus 
federal resources on drug trafficking and organized crime, the Mexican gov-
ernment introduced “narcomenudeo” law reforms in 2009. These reforms 
sought to decriminalize small amounts of drugs for personal use, to shift the 
policing and prosecution of low-level drug supply away from federal law 
enforcement to state-level enforcement and introduce mandatory treatment 
for “habitual” users (Arredondo, Gaines, Manian, Vilalta, Banuelos, Strathdee, 
and Beletsky, 2017).

The reforms around decriminalization of possession were largely meaningless. 
The threshold amounts that were introduced were nominal, with those caught 
in possession of less than 5 grams of cannabis, 0.5 grams of cocaine, 50 milligrams 
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of heroin, or one ecstasy tablet, given encouragement to attend treatment in 
the first instance. If caught in possession of the threshold amount or less on 
three occasions, referral to treatment becomes mandatory (Artículos 478 and 
479 “Narcomenudo Decree,” 2009). The very low thresholds had a perverse 
effect, as the reforms to the 2009 law saw increased penalties for people 
caught in possession of drugs above the threshold amounts – even if posses-
sion is for personal use, people caught above the permitted amount face ten 
months to three years in prison (Russoniello, 2013). Mexico is an example of 
a system that fails to achieve what should be the primary purpose of decrimi-
nalization, that is, to divert anyone caught in possession for personal use away 
from the criminal justice system. Mexico is not the only country that has a 
weak model of decriminalization, which sees those caught above the thresh-
old amount facing harsher sentences, including imprisonment for personal use 
offenses. A similar system works in Russia where the amounts specified to 
determine personal possession are extremely low, and those caught above the 
threshold level face lengthy prison sentences (Levison, 2008).

Constitutional Courts – developing a rights-based  
approach to drug use and possession

Beyond statutory reforms which seek to end criminal sanctions for possession 
of controlled drugs including cannabis, constitutional courts have played a 
vital role in balancing the rights of their citizens against interference by the 
state, who seek to use the criminal law to prohibit use of cannabis and other 
drugs. In the main, it has been European and Latin American constitutional 
courts that have ruled that the use of the criminal law to punish the private 
use of controlled drugs is unconstitutional or against legal norms within a 
country. Recently, South Africa’s Constitutional Court ruled that cannabis 
possession and cultivation for personal use was protected under the Constitu-
tion (Constitutional Court of South Africa, Case CCT 108/17). In many 
instances, these decisions have paved the way for national legislation.

A number of courts have considered the issue of privacy and personal 
autonomy in respect of drug consumption and possession where it is for per-
sonal use and usually occurs in private settings. In addition, some courts have 
ruled against criminalization of possession of drugs on the grounds that it does 
not impede the health of anyone other than the person consuming the sub-
stance and it is therefore not proportional for the state to interfere with the 
individual’s rights (“the proportionality test”).

In 1994, the Colombian Constitutional Court ruled that the criminal-
ization of possessing a small amount of drugs (“a personal dose”) for personal 
use contravened Article 16 – the right to free personal development – and 
Article 49 – the right to affect one’s health as long it does not interfere with 
the rights of third parties (Constitutional Court Gazette, 1994). The threshold 
amounts established by the court’s decision were 20 grams of cannabis, 5 grams 
of hash, and 1 gram of cocaine (Guzmán and Yepes, 2010). This was the 
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position in Colombia until 2009 when the then government introduced an 
amendment to restore a prohibitionist framework, albeit largely with adminis-
trative sanctions. However, the 1994 decision was reaffirmed by the Constitu-
tional Court in 2012, which also confirmed the threshold amounts that had 
been previously established (Corte Constitucional de Colombia, 2012).

Similar decisions were made by constitutional courts in Argentina and 
Mexico. Argentina’s Supreme Court ruled in 2009 that legislation that 
criminalized the possession of drugs for personal use was in violation of a per-
son’s constitutional right to privacy and their right to personal autonomy. 
Known as the Arriola decision, the case concerned possession of cannabis but 
has been interpreted as applying to all illicit drugs (Council of the European 
Union, 2014). More recently, the Mexican Supreme Court has considered a 
number of cases involving cannabis cultivation for personal use. The court 
considered two main questions: (1) what harm cannabis use posed to public 
health and public order and (2) did the relevant legislation minimize these 
harms? The court determined that the legislation had not reduced prevalence 
and, as such, had not reduced harms associated with use of cannabis. It also 
held that the legislation was disproportionate in its aims (Marks, 2018).

A number of European constitutional or supreme courts have also con-
sidered the application of the criminal law for possession of drugs, in par-
ticular, cannabis. In the early 1970s the Spanish Supreme Court held that 
possession of drugs for personal use was outside the scope of the criminal law. 
There were a number of grounds for their decision but one issue that was 
engaged was that of public health, where the court noted that the Criminal 
Code sought to protect public health. However, the court held that personal 
possession of drugs only created a risk to the health of the individual and that 
this was not the concern of the criminal law. The court’s ruling was subse-
quently incorporated and reflected in criminal code reforms of the early 
1980s (Marks, 2018).

Germany’s Federal Constitutional Court (1994), was asked to consider the 
constitutionality of the criminal statute – the Intoxicating Substances Act 
1992 – that prohibited activities related to cannabis. Whilst the court ruled 
that the use of the criminal statute to prohibited activities related to cannabis 
was proportional in its aim to protect public health and the reach of organ-
ized crime, the court was concerned that it would not be in the “public 
interest” to impose criminal penalties on a person who was in caught in pos-
session of small quantities of cannabis for personal use. The judges in the case 
however identified that the Intoxicating Substances Act 1992, in conjunction 
with the Criminal Procedures Regulations, permitted prosecutors to discon-
tinue a case against a defendant in circumstances where it was not in the 
public interest to bring a prosecution and that the drugs involved were for 
personal consumption. This included acts of cultivation, importation and 
exportation of a substance, as well as possession. The court highlighted that 
the application of the law to discontinue criminal prosecutions was not cohe-
sive across German states (“landers”) and that there was a “duty to ensure that 
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the practice of the State Prosecution Services in respect of discontinuance of 
proceedings is substantially uniform” (German Federal Constitutional Court, 
1994). This led to prosecutors in most landers establishing threshold amounts 
whereby criminal proceedings would be discontinued if the person caught in 
possession was below the level prescribed (Eastwood et al., 2016).

In 2018, Georgia’s Constitutional Court abolished all sanctions for posses-
sion of cannabis, including administrative fines, on the basis that punishment 
of the activity contravenes Article 16 of the Georgian Constitution – “the 
right to a person’s free development” (Constitution of Georgia, 1995).  
The court did say that if there was harm to a third party then it would be appro-
priate to impose sanctions, but in the absence of harm, it was not a punishable 
offense (OC Media, 2018).

There are some apparent weaknesses in the application of the legal rulings 
of constitutional or supreme courts. Where there has been a failure to imple-
ment the decisions of these higher courts into national law, police and pro-
secutors will continue to arrest and prosecute people for possession of drugs 
in spite of the rulings of the higher courts. For example, there are still high 
rates of arrest, and in some cases imprisonment, for possession of drugs for 
personal use in a number of countries highlighted above including Colombia 
and Argentina (Corda, 2015; Instituto Nacional Penitenciario y Carcelario, 
2016). In Argentina, for example, Buenos Aires police arrested 2,093 people 
in the first three months of 2014; 98 percent of those arrests were for possession 
offenses (Council of the European Union, 2014).

De facto decriminalization – non-enforcement of the law

The Netherlands is an example of de facto decriminalization of possession 
of cannabis. In 1976, the Dutch Parliament amended the drug laws to 
create a legal distinction between “hard” and “soft” drugs. Hard drugs were 
considered to have “unacceptable risks” whilst “soft drugs,” such as canna-
bis, were deemed to have “less severe risks” (Grund and Breeksema, 2013). 
Whilst legislation remained in place criminalizing possession and supply, the 
Ministry of Justice instructed law enforcement and prosecutors that canna-
bis offenses should be of the lowest priority (Stevens, 2010). Under this 
model, prosecutors were instructed not to prosecute those caught in posses-
sion of a certain amount of cannabis. Until 1996, the threshold was 30 grams, 
however, this was reduced to 5 grams (Reuter, 2010). The model also 
applies to “hard” drugs but the threshold in the case of these substances is 
0.5 grams.

The Netherlands is the only example internationally of a national de facto 
decriminalized approach to possession of cannabis, although increasingly there 
is a trend, especially in the UK and Australia, for local police forces to imple-
ment diversion programs for people caught in possession of drugs. These 
 programs result in no criminal record for the individuals diverted (Eastwood 
et al., 2016).
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The impact of decriminalization policies

Considering that decriminalization of cannabis possession, and in some 
instances, cannabis cultivation for personal use, has been in operation in 
various jurisdictions for a number of decades, there is a wealth of evidence 
which considers the impact of these models. When decriminalization of per-
sonal use offenses is done well, the effects can be positive, such as in Portugal 
and some Australian states, especially in relation to the social impact of 
criminalization on individuals. Where the model has resulted in negative out-
comes, these are arguably linked to implementation problems rather than the 
principle of decriminalization in itself.

Effects of cannabis decriminalization on  
levels of consumption

Politicians and policymakers often cite concerns about potential increases in 
consumption of controlled substances if there is a shift in the legal framework 
from criminalization to decriminalization. The question should be asked 
whether this metric is the most important in an effective drug policy, but in 
any event, the policy change itself has not led to significant increases – some 
jurisdictions that have decriminalized personal use offenses have experienced 
slight increases in consumption, whilst others have experienced slight 
decreases. Laquer (2014) notes that it is difficult to assess the genuine impact 
of such reforms on the basis that enforcement of the law was likely to be 
minimal prior to the implementation of the new legal framework. It is also 
worth considering the weaknesses of national prevalence estimates ( Johnson, 
2014) and the difficulty in assessing changes in drug use linked to policy 
reforms.

Australia has three states where possession of cannabis is decriminalized – 
South Australia (decriminalized in 1987), Australian Capital Territory (ACT) 
(decriminalized in 1993), and the Northern Territory (decriminalized in 
1996) – all of these states deal with the offense through a system of civil fines. 
Both South Australia and ACT treat cultivation of cannabis for personal use 
as a civil offense. All three states rely on thresholds to determine whether a 
civil fine should be issued as an alternative to arrest. The threshold amounts 
vary, with changes to the levels over the years. Currently, South Australia 
treats possession of up to 100 grams, or one non-hydroponic plant, as punish-
able by way of a civil fine (maximum AUS $300). The threshold level in 
ACT is 50 grams of cannabis or cultivation of up to two hydroponic plants, 
with a civil fine of AUS $100. The Northern Territory’s system excludes 
cultivation of cannabis for personal use, the state’s threshold for cannabis pos-
session is 50 grams and the fine is a maximum of AUS $200 (McLaren and 
Mattick, 2007).

Studies that look at the impact of decriminalization of cannabis offenses on 
prevalence in these states are mixed. Some studies have reported that the shift 
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from criminal sanctions to civil penalties had little effect on rates of use compared 
to other Australian states, whilst others have pointed to an increase in the 
likelihood of use. One study considered the rates of cannabis consumption in 
South Australia from 1985–1995 and found that prevalence rose from 26 per 
cent to 36 percent in the 10-year period; however, similar patterns were 
observed in states that had continued to criminalize possession of cannabis 
(Donnelly, Hall and Christie, 1999). Studies considering the impact of decrimi-
nalization of cannabis possession on use amongst young people in South Australia 
and ACT found no statistically significant effect on lifetime or frequent use of 
cannabis (Neill, Christie and Cormack, 1991; McGeorge and Aitken, 1997). 
One study, however, did find that young people living in states where cannabis 
was decriminalized were more likely to use the drug (Williams and Bretteville-
Jenson, 2014). Conversely, there is some evidence that suggests that decrimi-
nalization may lead to increased use amongst those over 25 years of age 
 (Farrelly, Bray, Zarkin and Wendling, 2001). Overall, whilst the above trends 
have been identified, and the evidence from states that have decriminalized is 
varied, it is fair to say that any increase in prevalence is small and legislative 
change does not appear to correlate with an escalation in cannabis consump-
tion. As we will explore below, the positive impact of decriminalization on 
social outcomes far outweighs perceived small increases in consumption.

Since the 1970s, 18 US states have decriminalized possession of cannabis 
for personal use – some of these states have gone on to regulate cannabis pos-
session, supply and production for medical and/or recreational use. Another 
four US states have reclassified cannabis possession as a misdemeanor, which 
is still a criminal offense, but not punishable with imprisonment (NORML, 
2018). Dills, Goffard and Miron (2017) considered the effect of cannabis 
decriminalization, legal access to medical cannabis and regulated models for 
cannabis in the US on teen drug use by analyzing prevalence data from 1977 
to 2015. The results found that the legislative reforms had little to no impact 
on levels of use. Another recent paper looked at five US states that had 
decriminalized cannabis possession between 2008 and 2014 and the impact of 
the legal change on arrests and prevalence of cannabis use amongst teens. The 
study concluded that there had been large decreases in arrests for adults and 
young people and that there was no evidence of increased youth consump-
tion of cannabis during the relevant period (Grucza, Vuolo, Krauss, Plunk, 
Agrawal, Chaloupka, and Beirut, 2018).

Some limitations in assessing the impact of decriminalization on preval-
ence have been cited in a number of studies. As discussed previously, the 
introduction of a decriminalized model for controlled substances does not 
necessarily mean a significant shift in law enforcement practices, where prior 
to the de jure model, police may have been effectively operating a de facto 
model of decriminalization (Laquer, 2014). In addition, MacCoun, Pacula, 
Chriqui, Harris, and Reuter (2009) have pointed to a lack of knowledge 
amongst the population of legislative reforms and so the introduction of 
decriminalization may have limited impact on prevalence.
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Whilst it is difficult to assess the actual impact of decriminalization on con-
sumption levels, largely because it is confounded by many factors, and drivers 
for cannabis use are multifaceted, it is reasonable to say that the ending of 
criminal sanctions for personal use offenses does not lead to an explosion in 
use. Where increases are observed, they are generally not significant. Many 
jurisdictions that adopt decriminalization can experience a decrease in preval-
ence after the change in law. Conversely, population estimates show that 
rates of drug consumption, including cannabis use, can be higher in states that 
adopt a criminal justice approach to possession offenses (Eastwood et al., 
2016). It is probably safe to conclude that the legal framework for dealing 
with possession offenses has little impact on an individual’s decision to use a 
drug; this is reflected in a study undertaken by Her Majesty’s Home Office 
(2014) in the UK. That study compared the laws of 14 countries and deter-
mined that there was no “obvious relationship between the toughness of a 
country’s enforcement against drug possession, and levels of drug use in that 
country” (Home Office, 2014). Beyond the issue of prevalence, decriminali-
zation, when implemented effectively, is associated with positive social and 
economic outcomes.

Social outcomes associated with decriminalization

Whilst Portugal decriminalized possession of drugs in 2001, it is instructive to 
consider the impact of the policy, which was coupled with increased invest-
ment in treatment, harm reduction interventions and prevention. A 2015 
study found that 11 years after implementation of the legal reform, there had 
been an 18 percent saving in social costs, largely driven by a reduction in 
health-related costs and costs associated with the legal system. In respect of 
the latter, the authors considered not only direct savings resulting from 
reduced burden on the criminal justice system, but also indirect savings 
resulting from loss of income due to criminalization – these savings were 
directly attributable to the decriminalization framework introduced in 2001 
(Goncalves, Lourenc and Nogueira da Silva, 2015).

Whilst it is difficult to disentangle what savings would be related specifi-
cally to cannabis decriminalization, it is hard not to imagine that the ending 
of criminal sanctions for possession of cannabis would have a significant 
impact on the criminal justice system. As in the vast majority of countries 
across the globe, cannabis is the most widely used controlled substance, and 
hence, has the highest rates of prosecution for possession offenses related to 
the drug.

The social impact of decriminalizing personal use offenses related to can-
nabis has also been identified by Australian researchers. When comparing 
outcomes for first-time offenders in South Australia who had been subject to 
civil penalties for possession of cannabis against those who had been criminalized 
in Western Australia for the same offense, it was clear that those criminalized 
suffered more adverse social effects. Western Australian participants in the 
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study reported that they suffered as a result of being criminalized. It resulted 
in: adverse impact on employment (32 percent versus 2 percent in South 
Australia); relationship problems (20 percent versus 5 percent); and accom-
modation complications (16 percent versus 0 percent). Furthermore, 32 percent 
of Western Australian respondents reported further contact with the criminal 
justice system compared to zero percent of respondents in South Australia 
(Ali, Christie, Lenton, Hawks, Sutton, Hall, and Allsop, 1999). The increased 
contact with the criminal justice system resulting from criminalization, is 
important not only for individuals but also for law enforcement, where reoff-
ending is one of the metrics used to measure the efficacy of the system. 
Finally, respondents from Western Australia also reported they were less 
likely to trust the police and were more fearful of them as a result of being 
arrested for cannabis possession.

Similar findings on the social impact of criminalizing people caught in 
possession of cannabis were recently reported in a 2016 study. Again, the 
study focused on Australia, comparing the outcomes for people subject to 
diversion programs, specifically in respect of cannabis, and those who were 
charged for the offense. Interestingly, Shanahan, Hughes and McSweeney 
(2016) found that when comparing levels of reoffending for those criminal-
ized to those who were subject to civil sanctions, there was a similar reduc-
tion in offending rates. The study did find that those who were subject to 
civil sanctions reported they experienced “fewer barriers in attaining or 
retaining employment, less conflict with family, partners and friends, and 
improved perceptions of legitimacy of the police.”

Improved relationships between individuals, the community and police 
resulting from decriminalization has also been observed in other jurisdictions. 
Magson (2014) interviewed a number of key officials in respect of the Portu-
guese decriminalization model and found that police officials reported that 
they had been opposed to the legislative changes that decriminalized posses-
sion of drugs. In particular, police were concerned they would lose the ability 
to leverage information from arrestees about those higher up in the drugs 
trade. In practice, it is likely that information gained via this route was negli-
gible, and therefore, the risk overstated. Whilst initially opposed to the 
reforms, police are now positive about the change in law, with some officials 
reporting an improved relationship between the police and the public and 
stronger community policing – this has in fact led to greater cooperation with 
the public, who are more likely to provide information as fear of criminal-
ization has diminished.

Economic benefits of the approach

Criminalizing people for possession of cannabis is an expensive business, 
involving costs to the police, courts, probation and, potentially, the prison 
service. There are a number of research papers that have identified that diver-
sion away from the criminal justice system can bring savings to the state and 
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improve the economic opportunities for people who would have otherwise 
been criminalized – we have already touched on this in respect of the social 
costs saved as a result of decriminalization in Portugal.

Diversion costs associated with civil penalties for cannabis possession are 
invariably cheaper than charging and prosecuting someone for the offense. A 
comparison of the financial cost of possible outcomes for cannabis possession 
offenses in Australia found that the average cost of charging someone for pos-
session of cannabis was AUS $1,918, compared to AUS $122 where someone 
is warned for the offense and AUS $264 for those given a civil fine. This 
study, as highlighted above, also found that the social outcomes for those 
charged were more deleterious than those who had received a non-criminal 
response, evidencing the cost-effectiveness of pursuing a model of decrimi-
nalization for cannabis possession (Shanahan et al., 2016).

California reduced cannabis possession from a felony offense to a misdemea-
nor in 1976, when possession of up to 28.5 grams was punishable with a $100 
fine. It is estimated that the state saved $1 billon in policing, prosecution, and 
court costs in the first 10 years of the policy (Aldrich and Mikuriya, 1988).

In addition to the economic savings, many academic studies have reported 
a reduced burden on police officers’ time when diverting people away from 
the criminal justice system (Magson, 2014; Shanahan et al., 2016).

Decriminalization of personal use offenses  
for cannabis is not a silver bullet

Decriminalization of personal use offenses only goes so far in addressing prob-
lems created by prohibitionist policies. Policy limitations are created when the 
policy is poorly implemented and fails in its aim to divert people away from the 
criminal justice system for the offenses discussed in this chapter. The ending of 
criminal sanctions for possession of cannabis and for cultivation of cannabis for 
a person’s own consumption does not address the supply side of the market and 
the myriad of harms that can be associated with the illegal trade.

Implementation problems – thresholds, net-widening,  
sanctions and racial disparities

As discussed, threshold levels are invariably utilized to determine whether the 
offense of possession of controlled drugs should be treated as decriminalized. 
These threshold levels vary wildly, for example, Spain’s threshold for herbal 
cannabis is 200 grams, compared to Mexico where it is 5 grams. If the thresh-
old level is too low, the policy becomes unworkable and can lead to 
increased penalties if the amount of controlled drug possessed is above the 
stated level (Eastwood et al., 2016).

Another problem that has been experienced in terms of implementation is 
“net-widening.” Jurisdictions that have introduced a policy of decriminaliza-
tion, and have adopted civil fines as the sanction, will sometimes experience 
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an increased level of policing as a result of the policy change. South Australia 
experienced “net-widening” on the introduction of the civil fine system for 
possession and personal cultivation of cannabis. It appears that the new 
system, which was introduced in 1987, was fully embraced by police who 
perceived the issuing of fines – known as Cannabis Expiation Notices (CEN) – 
as an easy disposal for the offense. In the first five years of the policy, the 
number of CENs issued increased by 180 percent (from 6000 CENs in 
1987/88 to 17,000 in 1993/94) (Single et al., 2000). Compliance with the 
CEN system was low, with many failing to pay the fine within the prescribed 
period, leading to people being imprisoned for non-payment of the penalty; 
paradoxically this led to more people ending up in prison for the offense of 
cannabis possession. The South Australian Government adapted the scheme 
to make payments easier and more affordable (Christie and Ali, 2000). Net-
widening occurs not as a result of increased cannabis use, but because a new 
formal system that is perceived as being easy to operate results in a greater 
number of people coming into contact with law enforcement (May, Warbur-
ton, Turnball and Hough, 2002; Stevens, 2010).

One of the most under-considered elements of an effective decriminaliza-
tion model is the issue of sanctions; this includes whether there is a need to 
sanction and, if so, what type of sanctions should be available. The type of 
sanctions currently used range from a fine, to confiscation of passport or 
driving license, through to treatment referrals. In Portugal, for example, 
available administrative sanctions include: fines; community service; suspen-
sion of professional licenses and bans on attending designated places (Hughes 
and Stevens, 2010). The Portuguese legislation that introduced the new 
model of decriminalization requires that proceedings against a person be sus-
pended if they are not drug dependent and have no previous record, which 
means that in practice the vast majority of cases are suspended.4

In a number of countries, there are no sanctions applied to possession 
offenses; this includes the Netherlands, Spain (although civil fines are issued 
for public possession) and Georgia (only in respect of cannabis).

Most countries will adopt administrative sanctions in lieu of criminal pen-
alties. It is worth noting that a number of countries, for example Russia and 
Estonia, implement administrative detention for drug possession and, in some 
instances, drug use; that is, people are placed under house arrest or detained 
at a police station for a period of time. The European Court of Human 
Rights determined that this type of sanction is the deprivation of liberty and 
is considered equal to criminal liability (Merkinaite, 2012).

As highlighted above, there is very little research into the effect of sanctions 
and whether punishment as opposed to no punishment has any deterrent 
effect on initiation into drug use – although, this is not the most important 
metric in measuring an effective drug policy, and the pursuit of this goal 
arguably creates greater harms than focusing on policies that ensure a reduc-
tion in harms such as drug-related deaths and blood-borne viruses. In 2016, 
the Global Commission on Drug Policy5 in their report, Advancing Drug 
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Policy Reform: A New Approach to Decriminalization, stated the Commission 
“believes that for the principle of human dignity and the rule of law to be 
firmly upheld there must be no penalty whatsoever imposed for low-level 
possession and/or consumption offences” (Global Commission on Drug 
Policy, 2016). Considering the inequitable application of the law – with 
largely people of color (Shiner et al., 2018) and people living in poverty tar-
geted (Geller and Fagan, 2010) – and the failure of the law to generate wide-
spread compliance in society, the recommendations of the Commission are to 
be welcomed.

What has been disappointing is the lack of analysis that exists in relation to 
the impact of decriminalization on people of color. There have been limited 
studies; all focus on the US and, despite removing possession offences from 
police powers, it seems law enforcement have been able to continue to use the 
drug laws that disproportionally target African Americans. Washington DC 
fully decriminalized cannabis in 2014. This is likely one of the most progressive 
models in the world, where it is legal to possess up to two ounces of cannabis 
for personal use or grow up to six plants; people can also “gift” up to one 
ounce on the basis there is no exchange of money. There are simply no penal-
ties for these activities (Ballot Initiative 71). The reforms that took place in 
Washington DC were driven by a racial justice agenda, where too many young 
black and Hispanic people were being stopped and frisked for possession of 
cannabis. Whilst the absolute number of people being stopped and frisked and 
arrested for cannabis offenses has fallen dramatically since 2014, the reforms 
appear to have failed to truly address the racial disparity in drug offenses.

Data recently released by Washington DC’s police department show that 
arrests for cannabis possession have fallen from 2,602 in 2012 to 19 in 2017 
(Metropolitan Police Department, Washington DC, 2018). The reduction in 
possession arrests, which are a direct result of the 2014 reforms, certainly 
mean that fewer people, including African Americans, will come into contact 
with the police for this activity, so to some degree the change in law has been 
successful. However, the data shows that African Americans are still dispro-
portionately targeted for other cannabis offenses – black people made up  
86 percent of arrestees for all cannabis-related offenses in 2017 (black people 
make up 47 percent of Washington DC’s population). Arrests for supply 
(“distribution”) and public use of cannabis have increased significantly. In 
2017, of the 403 people arrested for distribution, 92 percent were black, and 
of the 265 arrests for public consumption of cannabis, 75 percent of these 
arrests involved black people (Newman, 2018). There has been a woeful lack 
of developing drug policies that seek to reduce the harms for certain com-
munities including people of color, and as such, it is imperative that models 
of legal reform seek to address these disparities.

We have only addressed some of the problems related to the implementa-
tion problems that exist in developing and enacting the model. Other issues 
include lengthy periods in prison as a result of pre-trial detention; this largely 
occurs in Latin American countries and involves issues of who should determine 
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the offense – police, prosecutors or the judiciary – or the use of coercive 
treatment as an alternative sanction under a civil system and how this is com-
patible with a human rights perspective (Eastwood et al., 2016).

Beyond decriminalization – regulating the market

In conclusion, other chapters in this book explore the development of regu-
latory and quasi-regulatory models for the supply, sale and consumption of 
cannabis. One of the criticisms of decriminalization is that it essentially leaves 
the user no longer a criminal, but they are expected to engage with a crim-
inal market, a market sometimes associated with violence, corruption and 
exploitation. Whilst this is certainly the case, the evolution of decriminaliza-
tion has in many jurisdictions contributed to the development of regulatory 
markets for cannabis. The constitutional decision of the Spanish Supreme 
Court in the early 1970s underpinned the development of the Spanish Social 
Clubs; models of cannabis decriminalization were the experience of many US 
states that went on to regulate the cannabis market; and the 1976 law in the 
Netherlands paved the way for the cannabis coffee shops.

Decriminalization of personal use offenses is not a silver bullet for address-
ing the harms of drug prohibition. However, when implemented in a way 
that achieves its aim of diverting people away from the criminal justice 
system, and when coupled with investment in harm reduction and treatment 
services, decriminalization can have profound impacts on individuals and 
society. These impacts range from improved health outcomes to reductions 
in social problems related to housing, employment and relationships with 
others. Moreover, and importantly for decriminalization of cannabis, evid-
ence shows that ending the criminalization of people caught in possession of 
the substance means they are less likely to reoffend or have further contact 
with the police. Considering the scale of law enforcement – especially at a 
community level – of cannabis possession offenses, the potential to reduce the 
risk of recidivism is significant. Finally, considering who is the focus of can-
nabis policing, decriminalization is an important legal reform for some of the 
most marginalized in society, many of whom are over-policed and unfairly 
targeted based on their economic or ethnic status.

The effectiveness of the model is ultimately reflected in how it is imple-
mented, but if done well, decriminalization of personal use offenses can be 
the basis for policies that move towards a more human rights-based approach 
for those who use controlled drugs, including cannabis.

Notes
1 The Federal Government’s Chinese Exclusion Act of 1892 allowed for the arrest 

and deportation of Chinese immigrants considered “opium addicts.”
2 Threshold quantities are used in most jurisdictions as a way to determine whether 

an individual caught in possession of drugs should be subject to civil sanctions or 
receive no penalty, rather than being criminalized for being in possession of an 
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amount above the threshold. In some jurisdictions, the thresholds are strictly 
adhered to, whilst in others they are used as one factor in deciding whether a 
person is in possession of an amount of drugs for their own personal use. Threshold 
amounts vary wildly from jurisdiction to jurisdiction, as discussed.

3 A 2013 Supreme Court decision struck down the threshold amounts as they had 
been introduced by the government without the authority of parliament. The 
court ruled that the government was effectively operating outside its legal powers 
by independently introducing the threshold. This would have led to the law 
reverting back to the “greater than small” definition (Csete, 2012); however, the 
Supreme Court provided “tentative threshold quantities” with the amount of 
herbal cannabis reduced from 15 grams to 10 grams.

4 For example in 2013, 83 percent of all cases brought before the Dissuasion Com-
mission for possession of drugs were suspended (EMCDDA, 2014).

5 The Global Commission was set up in 2011 and is comprised of political leaders, 
cultural figures, Nobel Prize laureates and former Presidents and Prime Ministers of 
Brazil, Chile, Colombia, East Timor, Greece, Malawi, Mexico, New Zealand, 
Nigeria, Poland, Portugal and Switzerland. The Commission acknowledges that 
the “war on drugs” has been an abject failure and advocates for alternative 
approaches, including decriminalization and regulation.
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Background

Home cannabis cultivation (referred to as small-scale or personal cultiva-
tion) for recreational use has been documented in different countries 
around the world. In the United States (US), where several policies per-
taining to medicinal or recreational home cannabis cultivation were 
enacted, the number of people who report growing their own in the 
general population survey has more than doubled between 2002 and 2012 
from an estimated 200,000 to 500,000 individuals (Caulkins, Kilmer, 
Kleiman, MacCoun, Midgette, Oglesby, Pacula and Reuter 2015; Gettman 
and Kennedy, 2014). A European drug market survey conducted in 2011 in 
the Netherlands, the Czech Republic, Portugal, Bulgaria, Sweden and the 
United Kingdom (UK) showed that between 1 percent and 10 percent of 
those who used cannabis in the past 12 months reported growing it 
(Caulkins and Pacula, 2006; Trautmann, Kilmer and Turnbull, 2013). An 
international survey of cannabis cultivators in Denmark, Finland, Australia, 
the UK and Germany reported that the reason why they grew cannabis was 
overwhelmingly (84 percent) to provide for their personal use (Potter, 
Barratt, Malm, Bouchard, Blok, Christensen, Decorte, Frank, Hakkarainen 
and Klein 2015). Home cultivation has been described as a relatively low-
risk practice that yields several benefits to the consumers. Among these has 
been avoidance of an illegal market, low cost, high quality, knowledge 
about the contents and enjoyment of home growing as a leisure activity 
(Decorte, 2010; Potter et al., 2015).

This suggests that home cannabis cultivation is a practice highly relevant to 
people who use cannabis and should be considered when designing non- 
prohibitive cannabis policies. Yet, a systematic overview of home cultivation 
policies that could inform their design and suggest potential outcomes has 
been lacking. Exploring variations in policies surrounding cannabis home 
cultivation and understanding such variations will allow for better (and more 
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realistic) assessment of home cultivation policies. Given that variations in said 
policies likely exist, this might have an impact on the possible outcomes to 
evaluate. The aim of this chapter has been to review home cultivation pol-
icies adopted around the world. As cannabis law reforms have been unfolding 
internationally and the evidence of their outcomes is growing (Hall and 
Weier, 2015; Hansen, Miller and Weber, 2018; Kerr, Bae and Koval, 2018), 
this chapter also aims to provide implications for evaluating outcomes of 
home cultivation policies.

Home cultivation and cannabis policy options

While in the majority of countries cannabis cultivation is illegal, a number of 
jurisdictions have amended their policies to account for this practice. For 
instance, several countries which have decriminalized cannabis possession 
have also decriminalized cultivation of a small number of plants, mainly for 
personal use (Eastwood, Fox and Rosmarin, 2016). While United Nations 
treaties require that cannabis (as well as other controlled drug) production is 
criminalized (UN, 1961, 1971, 1988), it has been suggested that decriminal-
izing personal cannabis cultivation is in line with these treaties, as it can be 
perceived as a form of personal drug possession where criminal sanctions are 
not necessary (Jelsma, 2011). Other jurisdictions have been referred to as 
having depenalized cannabis cultivation (MacCoun, 2010). For example, 
home cultivation has been included in cannabis legalization across several US 
states and in Uruguay (Pardo, 2014). While not a focus of this chapter, home 
cultivation has also been a component of many medicinal cannabis policies 
worldwide (Belackova, Shanahan and Ritter, 2017b; Pacula, Powell, Heaton 
and Sevigny, 2014b).

The concepts of decriminalization, depenalization and legalization require 
consideration before being applied to home cannabis cultivation. An earlier 
classification by the European Monitoring Centre for Drugs and Drug Addic-
tion (EMCDDA) defines decriminalization as the absence of a criminal 
offense and/or presence of administrative sanctions with respect to an activity 
and depenalization as the relaxation of penal sanctions while the activity itself 
remains a criminal offense (EMCDDA, 2005). More recently, the EMCDDA 
has included a definition of legalization which refers to an activity that is no 
longer prohibited or is explicitly permitted (EMCDDA, 2016). Taking a 
slightly different approach, Hughes, Ritter, Chalmers, Lancaster, Barratt and 
Moxham-Hall (2016) distinguish between de jure and de facto decriminaliza-
tion. De jure here means a change in the law, while de facto relates to non-
enforcement of (criminal) laws. Importantly, both decriminalization and 
depenalization have been seen as referencing (personal) drug possession, 
while legalization pertains to production and supply (EMCDDA, 2016; 
Pacula, MacCoun, Reuter, Chriqui, Kilmer, Harris, Paoli and Schäfer, 2005). 
Yet, the classification of home cultivation policies is potentially more 
complex as home cultivation can be seen as a case of both possession and 
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(self) supply – while it involves production, the quantities produced are seen 
to correspond with personal use.

Outcomes of home cultivation policies – analogies  
with medicinal marijuana

While this chapter (as well as this entire monograph) focuses on policies 
which are not restricted to medicinal use (i.e. “recreational” cannabis cultiva-
tion policies), the research evaluating population-level impact of home 
cultivation policies is scarce, and predominantly conducted in the context of 
medicinal marijuana laws.

Several studies which have assessed the impact of medicinal cannabis 
policies in the US have compared the outcomes in states that allowed for 
home cultivation (only) versus those where dispensaries were in place. A 
2014 study, for instance, found that states which allowed for medicinal 
home cultivation were less likely to have increased marijuana use among 
youth or an increased demand for treatment than those where medicinal 
marijuana dispensaries were in place (Pacula et al., 2014b). However, a 
previous 2013 working paper by the same research team concluded quite 
the opposite – medicinal home cultivation was shown to be significantly 
associated with heavier youth cannabis use, not significantly associated 
with youth alcohol use, and negatively associated with fatal alcohol-
involved accidents (Pacula, Powell, Heaton and Sevigny, 2013). Further-
more, a study that looked at different medicinal marijuana policies found 
that higher adolescent marijuana use rates (including heavy use) were asso-
ciated with higher amounts of cannabis allowed for personal possession and 
with voluntary (as opposed to obligatory) registration schemes. However, 
there was no association with medicinal home cultivation laws, or the 
number of cannabis plants authorized under these laws ( Johnson, Hodgkin 
and Harris, 2017).

Another study from the US assessed the impact of medicinal cannabis 
laws on cannabis potency. It concluded that potency was positively associ-
ated with the presence of dispensaries and overall decriminalization of 
marijuana possession for personal use (however, the latter was achieved by 
only two states in the sample), but not with not medical home cultivation 
policies (Sevigny, Pacula and Heaton, 2014). One study used an online 
survey among youth to indicate which policies contribute to cannabis 
vaping and use of edibles. Respondents from states with home cultivation 
laws (medicinal and recreational not distinguished) were more likely to try 
cannabis vaping and edibles and to try them at an earlier age (Borodovsky 
and Budney, 2017). However, the increased likelihood of vaping or eating 
cannabis was associated with other cannabis policy measures (e.g. the pres-
ence of dispensaries or recreational marijuana legalization as opposed to 
medicinal cannabis laws only).
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The studies listed above generally found no specific association between 
medicinal home cultivation laws on cannabis or other substance use, although 
one study team published findings suggesting this could go both ways. Non-
medicinal home cultivation policies were either not assessed in isolation or 
were found not to have any effect on the cannabis market (potency, vaping 
and/or edibles), at least not such that it would exceed the effects of other 
non-criminal policies.

Outcomes of home cultivation policies – studies of 
cultivation for recreational use

Evaluation of recreational (non-medicinal) home cultivation policies is 
limited in number and often includes broader cannabis policy reforms (e.g. 
decriminalization of cannabis possession for personal use). This restricts the 
possibilities to derive implications that are specific to home cultivation. For 
instance, two Australian states introduced a de facto decriminalization of 
small-scale cannabis cultivation, alongside the decriminalization of small-
scale cannabis possession – South Australia (SA) in 1987 and Australian 
Capital Territory (ACT) in 1992 (Lenton, McDonald, Ali and Moore, 
1999). No effect on rates of cannabis use were observed when it came to 
university  students in ACT (McGeorge and Aitken, 1997) or to population- 
level cannabis use rates in SA (Donnelly, Hall and Christie, 2000), but the 
number of cannabis-related offenses increased in SA (Christie and Ali, 
2000). None of these findings, however, can be specifically attributed to 
decriminalizing the home cultivation of cannabis, but rather to decriminali-
zation overall.

In an overview of alternatives to prohibition and their impact, MacCoun 
(2010) assessed cannabis and other drug use data in Alaska which (re)decrimi-
nalized home cannabis cultivation in 2003 and found a drop in cannabis use 
rates occurred in 2006. While MacCoun stated that the drop was most likely 
unrelated to this policy, it seemed unparalleled in the rest of the US states 
(MacCoun, 2010). A more recent study looked at youth cannabis use rates in 
the Czech Republic before and after 2010, when the decriminalization of up 
to five plants for personal cultivation was introduced (Cerveny, Chomynová, 
Mravčík and van Ours, 2017). While the authors mistakenly refer to this 
period as pre- and post-decriminalization of the personal possession of canna-
bis, which has been in place since 1998 (Belackova and Stefunkova, 2018), 
they found no increase in use rates which could be interpreted to be related 
to home cannabis cultivation policy.

Two other studies aimed to assess the Czech cannabis home cultivation 
policy. One compared the Czech cannabis market to that in the Netherlands 
(Belackova, Maalsté, Zabransky and Grund, 2015). While both countries 
decriminalized drug possession and cannabis cultivation in small amounts, the 
enforcement priorities and the availability of commercial cannabis market 
(coffeeshops) made cannabis cultivation a less viable option for consumers in 
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the Netherlands. The second study was of a qualitative nature and concluded 
that cannabis users in the Czech Republic had more access to information 
about the cannabis they used than those in New South Wales. While canna-
bis possession is (at least partially) decriminalized in both places, cultivation of 
up to five plants for personal use was decriminalized in the Czech Republic 
only (Belackova, Brandnerova and Vechet, 2018).

This research suggests that decriminalization of recreational home cultivation 
policies (when combined with decriminalization of personal possession) likely 
does not influence cannabis use rates. Additionally, other outcomes are pos-
sible, including changes in law enforcement indicators or better access to 
information about cannabis products. In any case, the level of law enforce-
ment as well as alternative, non-criminal sources of cannabis might be 
important factors that influence whether consumers chose to cultivate their 
own cannabis. Home cultivation policies may take many forms, ranging from 
decriminalization to full legalization. In this analysis, we provide a detailed 
classification of home cannabis cultivation policies internationally and discuss 
the implications for further evaluation.

Methods

This analysis was conducted in several stages. First, we identified relevant 
jurisdictions that introduced non-prohibitive measures for recreational 
(non-medicinal) “home cannabis cultivation.” In order to do that, we 
searched scientific and grey literature for a list of countries that introduced 
any cannabis law reform in the past. The sources included an overview of 
countries that decriminalized cannabis possession (Eastwood et al., 2016), a 
database of cannabis laws in the US administered by NORML.org 
(National Organization for Reform of Marijuana Laws) and a Wikipedia 
page “Legality of cannabis.” We also searched relevant key words in 
Google, Google Scholar, EBSCO and ProQuest. The search terms included 
a combination of the terms “home,” “personal,” “small-scale,” “cannabis,” 
“cultivation,” “policy,” “law” and “regulation.” A preliminary list was 
consulted with representatives of ENCOD (European Coalition for Just 
and Effective Drug Policies) and FAAAT (For Alternative Approaches to 
Addiction, Think and do tank) to include more candidate jurisdictions. 
This process resulted in a list of 51 jurisdictions that were further assessed 
(n = 28 that decriminalized cannabis possession, n = 10 that introduced can-
nabis legalization, and additional n = 13 where an unspecified cannabis law 
reform was presumed to take place). The initial search was conducted in 
April 2018; last updates were conducted in December 2018. All three 
authors assessed the 51 jurisdictions which was followed by a rigorous dis-
cussion between the authors to compare the results and discuss discrepan-
cies. As such, the study has aimed to be a snapshot of laws and regulations 
at the time of the search, rather than to provide any insight into the evo-
lution or duration of home cultivation policies.
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Second, we reviewed the respective laws and regulations as well as other 
sources of information (e.g., reports, legal interpretations, media accounts) in 
these 51 jurisdictions in order to assess whether non-prohibitive measures 
towards home cannabis cultivation were in place. The aim was to identify 
jurisdictions with non-prohibitive measures towards non-medicinal (recrea-
tional) home cannabis cultivation and pertaining to psychoactive cannabis plants 
(not hemp). In assessing whether a particular jurisdiction had a non-prohibitive 
approach to home cultivation, we primarily regarded the respective laws and 
regulations and peer-reviewed literature. When the laws and regulations and/
or peer-reviewed literature were not available in English or Spanish, and the 
remaining sources of information were ambiguous, we consulted national 
level experts (this was the case in Georgia and India). This process yielded a 
list of 27 jurisdictions with non-prohibitive approaches towards home canna-
bis cultivation.

Third, we classified the policies based on the type of law or regulation in 
place and examined the specific features of the home cultivation laws and 
policies (number of non-prohibited plants, approaches to sharing-gifting 
and quantity of cannabis allowed for personal possession after harvest). The 
categories of laws and regulations were based on the previously outlined 
classifications (EMCDDA, 2005, 2016; Hughes et al., 2016) and the specif-
ics of home cannabis cultivation policies. We included each de jure and de 
facto options for decriminalization, depenalization and for legalization policies, 
yielding six basic policy categories. Decriminalization encompassed adminis-
trative sanctions for home cultivation, depenalization included policies 
where home cultivation remained a criminal offense but was not associated 
with custodial sanctions, and legalization was defined as authorizing/regulating 
a drug-related activity or absence of any sanctions pertaining to it (adminis-
trative or criminal/custodial). De jure policies were considered when the 
sanction (administrative for decriminalization, criminal but non-custodial 
for depenalization) or the authorized behavior were included in the law. 
De facto policies were all other mechanisms other than the law (e.g. police 
guideline or a court decision annulling or interpreting existing laws). Classifying 
court decisions was  particularly challenging. When they had the nature of a 
Supreme Court decision (i.e. jurisprudence that instructed other courts not 
to prosecute a crime), we classified them as de facto depenalization. When 
they had the nature of a Constitutional Court decision (i.e. annulled a par-
ticular criminal provision), we considered them as de facto legalization (see 
Table 7.1).

Finally, we considered the context of home cultivation laws in terms of 
whether other non-criminal policies towards other supply options were in 
place (“home cultivation only” vs “home cultivation and other supply 
options”). This was to highlight the different context of home cultivation 
policies for further evaluations and has resulted in 12 policy categories  
(of which ten were populated with examples of different jurisdictions); see 
Table 7.2.
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Table 7.2 Overview of home cultivation policies

De facto De jure

DEPENALIZED
Home cultivation only Colombia, Costa 

Rica & Georgia
Brazil & Chile

Home cultivation &  
other supply options

Spain* N/A

DECRIMINALIZED
Home cultivation only Belgium South Australia, ACT, Northern 

Territory, Czech Republic & 
Jamaica

Home cultivation &  
other supply options

The Netherlands Spain*

LEGALIZED
Home cultivation only Mexico & South 

Africa
3 US states (Maine, Vermont  

and Washington D.C) and 
Antigua & Barbuda

Home cultivation &  
other supply options

N/A 6 US states (Alaska, California, 
Colorado, Massachusetts, 
Nevada and Oregon), Canada 
and Uruguay

Note
* Drug sharing among habitual users has been de facto depenalized by the Spanish Supreme Court 

and together with home cannabis cultivation being de jure decriminalized, this has been interpreted 
that Cannabis Social Clubs are not prohibited.

Findings

We identified 27 jurisdictions where non-prohibitive measures to home can-
nabis cultivation have been adopted. These were six Latin American coun-
tries (Brazil, Chile, Colombia, Costa Rica, Mexico and Uruguay), three 
North American countries and nine states in the US (Antigua and Barbuda, 
Canada, Jamaica and the US states Alaska, California, Colorado, Nevada, 
Maine, Massachusetts, Oregon, Vermont and Washington, DC), five 
 European countries (Czech Republic, Belgium, Georgia, the Netherlands 
and Spain), three Australian states (South Australia, Australian Capital Ter-
ritory and Northern Territory), and one country in Africa (South Africa). 
The laws and policies pertaining to home cannabis cultivation in these places, 
however, differed significantly.

Depenalization of home cultivation

In two countries (Brazil and Chile) there were criminal provisions in the 
drug law which stated that the judge should decide whether the cultivation 
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was for personal use and in that case, apply non-custodial sanctions (e.g. fine, 
education or community work). This adhered to the accepted definition of 
depenalization (decreasing or removing criminal penalties) and because this 
was stated in the actual law, we classified these provisions as de jure 
depenalization.

In three other countries (Colombia, Costa Rica and Georgia), criminal 
provisions pertaining to home cultivation were repealed by a decision of their 
respective Supreme Courts or, as in the case of Georgia, by Constitutional 
Court. These court decisions were classified as de facto depenalization, 
meaning that while the particular provisions pertaining to home cultivation 
remained a criminal offense in the law, the Supreme/Constitutional Court 
instructed lower courts that these criminal cases should be dismissed. In other 
words, according to these courts’ interpretation, cannabis cultivation for per-
sonal use should not be considered a criminal offense. In the particular case of 
Georgia, the Constitutional Court decided that for home cultivation in an 
amount smaller than 151 grams, it was unconstitutional to apply jail (custo-
dial) sentences (Human Rights Watch, 2018).

None of the countries above depenalized any provisions pertaining to can-
nabis supply, thus home cannabis cultivation remained the only (self) supply 
option aside from the illegal market. However, one example of drug supply 
de facto depenalization exists. In Spain, a Supreme Court ruling established 
that behaviors where drugs are shared among habitual or dependent users and 
that are not publicized and/or extended to a third party should not be punished 
(Muñoz and Soto, 2001). Taken together with the fact that home cannabis 
cultivation is de jure decriminalized in Spain (see the next section), this has 
established a legal interpretation that private, non-profit associations of  
cannabis users who cultivate cannabis on behalf of their members and fellow 
cannabis users, and can supply them with amounts of cannabis for their 
 personal use, can be legally operated (Barriuso, 2011).

Decriminalization of home cultivation

Further on, we identified two jurisdictions where home cultivation was de 
facto decriminalized (Belgium and the Netherlands). This took the form of 
police guidelines that home cannabis cultivation should not be prosecuted 
(the Netherlands) or should have low prosecutorial priority (Belgium). In the 
Netherlands, this extended to de facto decriminalization of retail cannabis 
sales of less than 5 grams, providing the basis for the operation of retail 
coffeeshops.

We also identified six jurisdictions where home cultivation was decriminal-
ized de jure; i.e. not a criminal offense by the law and/or referring to adminis-
trative offenses instead (three Australian states – South Australia, Australian 
Capital Territory, and Northern Territory, Czech Republic, Spain and 
Jamaica). In the three Australian states, decriminalization had a discretionary 
nature – the police could opt to issue an administrative notice consisting of a 
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fine instead of charging the person with a criminal offense. In general, the 
offender had to pay the fine within a certain time frame in order to avoid 
criminal charges and/or custodial sentence (details are provided in Table 7.1). 
None of these jurisdictions decriminalized any other cannabis supply option, 
except for the de facto depenalization of supply among habitual users in Spain 
(see above).

Legalization of home cultivation

In two instances, a Constitutional Court (South Africa) and a Supreme Court 
(Mexico) introduced jurisprudence stating that the criminal provisions 
(together with all legal restrictions and punishments) related to home canna-
bis cultivation were unconstitutional. Such jurisprudence meant that criminal 
provisions pertaining to home cultivation policies were invalid and that legislators 
should amend the legislation further (e.g. replace the invalid paragraphs). 
Given that, in these two cases, no criminal and no administrative provisions 
regulating home cannabis cultivation were adopted (yet), we concluded that 
both countries were in a state of de facto legalization.

Finally, we found ten jurisdictions where home cannabis cultivation was de 
jure legalized. From those, regulation of home cannabis cultivation was 
 introduced in parallel to regulating other cannabis supply options in seven juris-
dictions. This was the case in six US states (Alaska, California, Colorado, 
 Massachusetts, Nevada and Oregon), Canada and Uruguay. While in the US, 
these were state-level regulations, Canada introduced a federal policy in which 
 provinces could limit the scope of legalization. In both instances, home cultiva-
tion was allowed alongside a retail market composed of licensed producers. In 
Uruguay, home cannabis cultivation was legal, as was supply via pharmacies and 
Cannabis Social Clubs (CSCs). In four countries/states (Antigua and Barbuda, 
Maine, Vermont, Washington, DC), home cannabis cultivation was de jure legal-
ized, however no other cannabis supply options were made available.

Number of cannabis plants

The extent of cannabis cultivation exempted from prohibition differed by 
jurisdiction. In the case of all Latin American countries, except for Colombia 
and Uruguay, the number of cannabis plants was not specified, instead refer-
ring to “personal use” in Brazil (de jure depenalized) and Mexico (de facto 
legalized), “personal use in short term” in Chile (de jure depenalized) and “not 
for sale” in Costa Rica (de facto depenalized). Similarly, in South Africa, (de 
facto legalized), this was stated as cultivated “in a private place for personal 
consumption in private.” Private space was the only limitation in the case of 
Spain as well (de jure decriminalization).

In the remaining jurisdictions, the number of plants was specified, but dif-
fered widely. Uruguay and all US states except for Oregon and Vermont set 
the limit at six plants (de jure legalized). A slightly lower limit of five plants was 
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introduced in the Netherlands, the Czech Republic and Jamaica (de facto or 
de jure decriminalized) and four plants in Canada, Oregon, Vermont and 
Antigua and Barbuda (de facto or de jure legalized). The outliers were the two 
de facto decriminalized Australian states with one plant (South Australia) and 
two plants (Australian Capital Territory and Northern Territory) and 
Belgium with one plant. On the other hand, the court ruling in Colombia 
established that growing up to 20 plants should not be punished by the court 
(de facto depenalization). Overall, in jurisdictions that allowed other cannabis 
supply options (Canada, Netherlands, Spain, five US states and Uruguay), the 
limit was between four and six plants, avoiding the extremely low (one or 
two plants) or extremely high (20 plants) thresholds.

Other circumstances of cannabis cultivation

Beyond the mere number of plants, other restrictions were in place. For 
instance, in several US states, only half the plants were allowed to be mature 
(Alaska, Colorado, Vermont and Washington, DC), while in the case of 
Maine this number was less than 3 of 12 plants. The limit for personal 
cultivation was also to apply specifically per residence in certain jurisdictions 
(California, Oregon and Canada). In some jurisdictions, the limit per resid-
ence was set up as twice the threshold number of plants for personal cultiva-
tion; for instance, 6 plants were allowed per person, but only 12 in total per 
residence (Massachusetts, Nevada and Washington, DC). In a number of 
jurisdictions, home cannabis cultivation was only possible in one’s residence 
and/or with approval of the property owner. In two Australian states (South 
Australia and Australian Capital Territory), only non-hydroponic cultivation 
was decriminalized. This was in contrast to several US states that required 
cultivation in an enclosed or non-visible place, potentially favoring indoor 
cultivation (Maine, Vermont, California, Colorado and Nevada). Other 
restrictions included, for instance, the requirement to tag each plant with the 
cultivator’s details (Maine) or to cultivate only from seeds obtained via an 
authorized source (Canada). A number of additional restrictions can be 
expected across Canadian provinces which have the autonomy to further 
restrict the federal legalization policy.

Cannabis after harvest

In the US states that legalized home cultivation, the laws that were put in 
place clearly stated that all produce from the plants was authorized for possession. 
In other places, the situation was less clear. In all jurisdictions where non-
prohibitive measures towards home cannabis cultivation were introduced, we 
identified that possession of a small amount of cannabis was also not pro-
hibited. However, the quantities of non-prohibited cannabis possession in 
countries that introduced any form of depenalization or decriminalization of 
home cultivation were rather low compared to the potential dried harvest, 
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notably in countries like the Czech Republic (10 g), Belgium/the Netherlands 
(3 g) or Costa Rica (20 g). One could hypothesize that, had the law enforce-
ment discovered the produce of these plants (e.g. dried herbal cannabis), 
quantities allowed for personal possession of cannabis rather than the number 
of plants would be considered. One exception to this might be Georgia 
where the home cultivation limit was not stated in terms of the number of 
plants, but rather in grams (151 g).

Second, as pointed to in the previous section, the laws and policies were 
often exclusively limited to personal use rather than to the number of plants 
(Brazil, Chile and Spain), and sometimes both requirements were in place 
(Czech Republic). However, in several US states that legalized home cultiva-
tion, sharing of cannabis without remuneration was specifically authorized if 
not greater than 28 g (Alaska, California and Nevada), but not in others 
(Oregon, Colorado, Massachusetts and Maine). Similarly, it was allowed in 
Canada, but not in Uruguay. Paradoxically, in some US states, only cultiva-
tion for personal use was authorized, but gifting was allowed too (California 
and Nevada).

Discussion

Twenty-seven jurisdictions (states/countries) worldwide adopted non-prohibition 
approaches to home cannabis cultivation by the time of this analysis (December 
2018). There were large differences in terms of whether this was simply the 
removal of certain penalties (depenalization), replacing criminal prosecutions 
with administrative offenses (decriminalization) or removing all prohibitive 
measures (legalization). We found several examples where such provisions 
were not written in the law (de jure), but rather introduced as a de facto 
measure (i.e. via police instructions or court decisions regarding criminal pro-
secution). Other variations in these policies included the number of “not 
prohibited” plants (all plants, mature plants and plants per residence), type of 
cultivation (non-hydroponic and enclosed space), or approaches to the 
produce of these plants and allowing for sharing of this produce with no 
monetary reward.

Importantly, in the majority of cases, no other cannabis supply option 
other than self-supply was authorized (and only small limits for personal pos-
session of cannabis were tolerated). Two European countries (the Netherlands 
and Spain) had de facto provisions in place that allowed for the operation  
of coffee shops and CSCs respectively. Six US states, Canada and Uruguay 
legalized other cannabis supply options (pharmacies and CSCs in Uruguay 
and licensed producers in the remaining places). Three US states and 
Canada allowed sharing of up to 28–30 g of cannabis without monetary 
exchange.

Several criteria have been suggested for the evaluation of cannabis legaliza-
tion policies. These pertain to public health outcomes, notably impact on 
adolescent cannabis use and cannabis use patterns overall (new users and 
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intensity of use), effect on motor vehicle convictions, damage and fatalities, 
emergency room attendances, children treated for accidental ingestion of 
edibles or help-seeking among older cannabis users (Hall and Weier, 2015). 
The measures of interest provided in the literature also include impact on 
cannabis potency, and availability and prices (Pacula, Kilmer, Wagenaar, 
Chaloupka and Caulkins, 2014a). In addition, cost to the regulator, tax 
revenue and any impact on public expenditure should be included (Caulkins, 
Kilmer, MacCoun, Pacula and Reuter, 2012; Rogeberg, Bergsvik, Phillips, 
Van Amsterdam, Eastwood, Henderson, Lynskey, Measham, Ponton and 
Rolles, 2018). Other objectives could include prioritization of human rights 
(Hathaway, 2002), avoidance of social costs pertaining to law enforcement 
and to lost productivity due to criminal proceedings or incarceration (Collins, 
Lapsley, Brochu, Easton, Pérez-Gómez, Rehm and Single, 2006; Collins and 
Lapsley, 2002), or reduction of harms from prohibition, such as disrespect to 
laws or the black market and associated violence (Hall, 2001; Werb, Rowell, 
Guyatt, Kerr, Montaner and Wood, 2011). Yet, the wide variation in home 
cannabis cultivation policies will have an impact on whether and to what 
extent these outcomes can be observed.

The complexity of home cultivation policies and impact  
on policy outcomes

Variability in legal provisions as well as in supply alternatives may complicate 
evaluations of home cultivation policies. This is supported by a previous ana-
lysis of medicinal marijuana policies which concluded that when it comes to 
policy evaluation, “the devil is in the (policy) detail” (Pacula et al., 2014b). 
Whether non-prohibitive approaches to home cannabis cultivation will have 
any effect will likely depend on the type of policy as well as on the other 
cannabis supply options in place.

The mere depenalization or decriminalization of home cannabis cultiva-
tion may not be enough to result in any changes. While such policies may 
decrease the chance of criminal prosecution compared to prohibition, con-
sumers still face the risk of their plants being seized and being subjected to 
large administrative fines (decriminalization) or prolonged administrative or 
criminal proceedings before the case is dismissed (depenalization). In addition, 
in jurisdictions where possession of the entire home cultivation crop is not 
specifically authorized, people who grow their own cannabis within the non-
prohibited threshold number of plants could still face criminal sanctions if 
detected by law enforcement after harvest. Overall, a discrepancy between 
laws and their enforcement has been described (Belackova, Ritter, Shanahan 
and Hughes, 2017a), and decriminalization as well as depenalization policies 
might be prone to shifts in law enforcement priorities.

Legalization of home cultivation may have the strongest impact on con-
sumer behavior out of the policy options outlined in this paper. However, 
when other supply options are readily available (retail stores or pharmacies) 
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and when/if consumers have to register their home cultivation with the 
authorities, they might prefer to choose the easier alternative of buying can-
nabis rather than producing their own. Similarly, they might prefer to continue 
purchasing their cannabis from illegitimate sources if these are seen as 
superior to both the licensed market and home cultivation regulations. Thus, 
the effect of allowing home cultivation may have little impact when other 
cannabis supply alternatives are in place (Caulkins et al., 2015; Rolles, 2009). 
The low proportion of cannabis cultivators in the Netherlands where coffee-
shops are in operation could be an example (Belackova et al., 2015).

Places that legalize home cannabis cultivation and no other cannabis 
supply option may provide the best avenue to observe substantial policy 
effects. Yet, accounts from people who cultivate cannabis show that the mar-
ginal cost of cannabis cultivation decreases as the size of the cultivation 
increases, suggesting that they might want to cultivate more plants than is 
legally allowed (Barratt, Chanteloup, Lenton and Marsh, 2005) or to pool 
their cultivation together with other consumers (Belackova and Zabransky, 
2014). While solutions such as pooled cannabis cultivation within the Canna-
bis Social Clubs (CSCs) exist (Decorte, Pardal, Queirolo, Boidi, Avilés and 
Franquero, 2017), policymakers might be reluctant to set high cultivation 
limits and potentially facilitate that the produce is sold without tax revenue 
(Caulkins et al., 2015).

Evaluation of home cultivation policies – cost of law enforcement

We suggest that only some outcome types will be meaningful in evaluating 
home cannabis cultivation policies. First and foremost, the mere removal of 
criminal penalties or sanctions on the existing home cultivation behavior 
would likely yield savings in terms of law enforcement, an apparent 
advantage of any alternatives to drug prohibition (Miron and Zwiebel, 1995; 
Thornton, 2014). It could be expected that depenalization would reduce the 
cost of imprisonment for a proportion of cannabis cultivation offenses and 
that decriminalization would also reduce the cost of court proceedings and, 
potentially, the part of criminal prosecution conducted by police. Legaliza-
tion in itself should reduce both, including all costs related to policing. 
Additionally, depenalization and decriminalization could yield revenues in 
the form of criminal or administrative fines respectively.

However, certain levels of law enforcement for cannabis cultivation 
offenses would likely remain in place given that cannabis cultivation exceed-
ing the threshold limit of plants would be prosecuted. The impact on the 
number of criminal offenses associated with non-prohibitive approaches to 
home cultivation might not also be straightforward. We previously pointed 
out that the number of cannabis-related offenses increased in SA after home 
cannabis cultivation and personal cannabis possession were decriminalized 
(Christie and Ali, 2000). Similarly, in the Czech Republic, the number of 
criminal cannabis cultivation offenses (>5 decriminalized plants) increased 



Home cultivation policies  171

from 145 in 2010 when decriminalization of home cultivation was intro-
duced to 209 in 2014, settling at around 160 between 2015–2017. The crim-
inal offense of drug production under which home cannabis cultivation 
would be classified, previously steeply increased as well, as did the proportion 
of small-scale plantations (6–49 plants) detected by the police, and recent data 
demonstrate an increase in administrative offenses pertaining to cannabis 
(Mravčík, Chomynová, Grohmannová, Janíková, Černíková, Rous, Tion 
Leštinová, Kiššová, Nechanská, Vlach, Fidesová and Vopravil, 2018). This 
suggests that the Czech policy change did not decrease law enforcement 
activity or costs and, as argued above, that drug laws may not correspond to 
their enforcement (Belackova et al., 2017a).

Evaluation of home cultivation policies – population-level outcomes

An important area of inquiry will be the extent to which home cultivation 
policies can alter the behavior of consumers and suppliers in the cannabis 
market. In this respect, the relevant questions for evaluation include whether 
when non-prohibitive measures to home cultivation measures are introduced: 
(1) more consumers will cultivate their own cannabis within the limitations 
of the law; (2) more people will cultivate cannabis irrespective of the legal 
limits; (3) fewer people will obtain some or all of their cannabis from illegiti-
mate sources; (4) more people will use cannabis as a result of being able to 
cultivate it; (5) people who use cannabis will use more of it due to being able 
to cultivate it; (6) whether harms from cannabis use will increase.

The Czech case, outlined above, suggests that both decriminalized and 
criminal behaviors pertaining to cannabis cultivation, as noted in points (1) 
and (2), could increase with non-prohibitive measures and sourcing cannabis 
from illegitimate sources could decrease (3). Yet, the relatively high latency 
of home cannabis cultivation and other drug crimes makes it difficult to 
determine whether the increase can be attributed to any behavioral changes 
or, rather, to the apparent intensification of law enforcement activities 
(Zeman, Stefunkova and Travnickova, 2015). Therefore, representative 
surveys exploring the proportion of people who grow cannabis in a popula-
tion (including the size of the cultivation site) should remain the primary 
source of information on home cultivation rates and other consumer behav-
ior. These surveys could aim to estimate: (a) the proportion of cannabis users 
who obtain cannabis via home cultivation; (b) those who obtain cannabis 
from someone who grows it for free or (c) for money; (d) those who pur-
chase cannabis from other non-legitimate sources; and (e) those who pur-
chase cannabis legally – if applicable. This could involve estimating the 
volume of cannabis retrieved by those different means.

Discovering the increase in the volume of cannabis sourced via home 
cultivation can be a policy objective in itself. For instance, separation of the 
cannabis market from other illegal drugs, or the separation of cannabis users 
from the cannabis market overall, can be seen as a positive policy outcome 
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(Reinarman, 2009; Van Vliet, 1990). Several studies have also estimated the 
monetary value of cannabis markets (Caulkins and Kilmer, 2013; Giommoni, 
2014; Legleye, Ben Lakhdar, Legleye, Ben Lakhdar, Spilka, Legleye, Ben 
Lakhdar and Spilka, 2008; Werb, Nosyk, Kerr, Fischer, Montaner and Wood 
2012; Wilkins, Reilly, Pledger and Casswell, 2005); shifting a proportion of 
cannabis consumption away from the market to self-supply can potentially 
reduce the size of this (illicit) market (Belackova et al., 2018). Non-compliance 
with home cultivation policy could yield positive outcomes too. For 
instance, if a policy change made people who supply cannabis within their 
social network grow the cannabis they sell instead of buying it on the whole-
sale market, this could reduce the volume of cannabis that is produced by 
organized criminal groups.

When it comes to researching the impact on cannabis use patterns – (4) 
and (5) – the up-to-date research has shown no effect (Cerveny et al., 2017; 
Donnelly et al., 2000; Johnson et al., 2017; McGeorge and Aitken, 1997; 
Pacula et al., 2014b), some increase in youth cannabis use (Pacula et al., 
2013), but also decrease in cannabis use rates (MacCoun, 2010). In terms of 
harms (6), home cultivation policies were potentially associated with fewer 
alcohol-involved accidents (Pacula et al., 2013) and with more vaping and 
use of edibles, but still comparable to other non-prohibitive measures 
 (Borodovsky and Budney, 2017). These studies were predominantly limited by 
the inability to separate effect of home cultivation from overall cannabis 
decriminalization or were conducted in the context of medicinal cannabis laws.

An important question is whether cannabis quality will change (from 
indoor to outdoor or the other way around, if variability of cannabis strains 
will increase and if potency and prices of cannabis will increase or decrease), 
as this may have an impact on use patterns and harms. It has been previously 
pointed out that people who cultivate their cannabis are often motivated by 
the fact that they can produce cannabis which is of higher quality (Belackova, 
Tomkova and Zabransky, 2016; Potter et al., 2015). Regarding cannabis 
potency on the market, no effect was found in one study (Sevigny et al., 
2014). Importantly, alterations in cannabis quality when produced in home 
conditions might involve lower presence of pesticides and other harmful 
adulterants, influencing the level of health harms from smoking cannabis 
(Hazekamp, 2006; Subritzky, Pettigrew and Lenton, 2017). Yet, the majority 
of samples included in those analyses has relied on police seizures. Pre- and 
post-assessments of cannabis potency and quality would require a more 
complex sampling design, given that legitimate home produce would likely 
consist in an insignificant proportion of cannabis seizures.

Operational-level assessments of home cultivation policies

Importantly, while the de facto measures introduced in this chapter provide 
less legal security than formal policies, several have been based on high-level 
court decisions that the laws prohibiting home cannabis cultivation are 



Home cultivation policies  173

unconstitutional; i.e. not in line with basic legal principles and citizens’ rights. 
This line of policy development might indicate that home cultivation policies 
should be, in the first place, respective of their constituents’ needs and rights 
(Hathaway, 2002; Jürgens, 2008).

Not limited to this argument, operational-level questions will be important 
in evaluations in order to assess whether policies are designed in a way that 
respects the realm of consumer behavior and whether they are designed in a 
way that can be adhered to (Gettman and Kennedy, 2014). This could include 
assessment of whether the number of plants set up by the policy is enough to 
satisfy the consumer need. For example, in places where climatic conditions are 
not favorable to outdoor cannabis cultivation, the plant limit might be too low 
because indoor plants yield a substantially lower amount of cannabis (Caulkins, 
2010). The other aspects might include the level of adherence to the provisions 
on cannabis sharing. For instance, it is plausible that people who cultivate their 
cannabis will not adhere to the policy if sharing with others is prohibited, as 
this behavior has been a well-documented social practice (Potter et al., 2015). 
Unintended consequences can take place, such as emerging businesses that 
provide “free” cannabis as a complement to otherwise overpriced petty goods 
(Martell, 2018). Overall, despite indications that people who cultivate cannabis 
are willing to participate in regulatory schemes (Lenton, Frank, Barratt, Dahl 
and Potter, 2015), it seems important to assess their willingness to, for example, 
register with authorities and gauge the overall perception of home cultivation 
policies that are in place. In particular, limitations to the number of mature 
plants, number of plants per residence or cultivation methods might not be 
seen as feasible from a cultivator’s perspective.

Towards methodology of assessing home cultivation policies

Future evaluators could use the diversity of design features to inform best practice 
home cannabis laws and regulations. The outcome indicators we proposed above 
(cost of law enforcement, sources of cannabis, levels of cannabis use and harms, 
operational-level assessments) could be tested upon the various policy and market 
settings (see Table 7.2). Relevant research design could involve pre- and post-
assessment, in particular on a locality that introduces a home cultivation policy. 
Comparison of localities with similar policy designs but varying features could 
also be performed (e.g. jurisdictions that legalized home cannabis cultivation only 
but differed in terms of number of cannabis plants, cannabis sharing policy), as 
well as comparison of localities with similar policies but different enforcement 
practice (e.g. discretional vs. full decriminalization). Comparisons could focus on 
jurisdictions which have similar policy contexts (e.g. licensed cannabis market), 
one with home cultivation policy in place and another one without. For instance, 
among the ten US states which legalized cannabis, only one (the state of 
 Washington) did not allow for home cultivation (Pardo, 2014). Similarly, some 
Canadian provinces have opted out of home cannabis cultivation policies 
 (Government of Manitoba, 2018; Government of Quebec, 2018).
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Conclusions

Home cannabis cultivation is seen as a low-risk practice which seems to yield 
many individual-level benefits. Up-to-date evaluation of home cultivation 
policies, with some exceptions, has been limited to medicinal cannabis policies 
or to policies that were implemented together with the decriminalization of 
personal cannabis possession. Any evaluations should consider that home 
cultivation policies are highly variable, and consumers may not respond to 
the different models in equal ways. We identified 27 jurisdictions that have 
adopted non-prohibitive approaches to home cultivation and divided them 
into ten categories. These differed in terms of the level in which they remove 
the risk of criminal prosecution (de facto and de jure depenalization, decriminali-
zation and legalization) and in terms of what cannabis supply options exist in 
parallel with home cultivation.

In theory, home cultivation policies should reduce the cost of law enforce-
ment, yet some examples from practice suggest that this might not be the case 
if law enforcement remains a priority. There is also little indication that home 
cannabis policies can influence the rates of cannabis use and harms. Large spill-
over effects of home cultivation would be needed to create any detectable 
changes. One way to approach evaluations of home cultivation policies could 
be to shift attention to representative surveys on how consumers obtain their 
cannabis (i.e. how many engage in low-risk practices such as home cultivation) 
and to operational-level assessments of how these policies fit the realm of can-
nabis acquisition behavior. Equally, several outcome indicators (cost of law 
enforcement, sources of cannabis, levels of cannabis use and harms and opera-
tional-level assessments) could be tested upon the various policy and market 
settings via, for example, pre- and post-study design or by comparison with 
similar policies which differ in their particular features.
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8 City-level policies of regulating 
recreational cannabis in Europe
From pilot projects to “local 
customization”?

Tom Blickman and Catherine Sandwell1 

Introduction

Recently, there have been clear signs of a shift in governments’ approaches to 
recreational cannabis markets. Countries like Uruguay in 2013 and Canada in 
2018 – as well as a number of US states since 2012 – have moved to control 
cannabis through regulated markets from seed to sale, rather than prohibition. 
More recently, the newly elected president of Mexico also announced his 
intention to legalize and regulate the cannabis market (Reuters, 2018). Pro-
ponents of this approach argue that current prohibition policies, even where 
they are modulated by decriminalization of use or possession for personal use, 
have shown themselves to be largely ineffective at eliminating illicit recrea-
tional cannabis markets or reducing the harms associated with these markets. 
After decades of relatively progressive drug policies (European Monitoring 
Centre for Drugs and Drug Addiction, (EMCDDA) 2017), governments 
have seemingly been left behind by changes elsewhere in the world, operat-
ing in a state of denial about the changing policy landscape that is beginning 
to take shape worldwide, in particular, in North America. At the same time, 
however, calls for change from local authorities, who have to deal with the 
negative consequences of local illicit cannabis markets, are increasing 
(EMCDDA, 2017; Blickman, 2014).

Local authorities in several countries in Europe are searching for tools and 
mechanisms to regulate their recreational cannabis markets. However, EU-
level consensus on national cannabis regulation by member states looks as 
unlikely as ever and, at the national level, many European governments are 
cautious about addressing the issue, if not outright dismissive (EMCDDA, 
2017; Kilmer, Kruithof, Pardal, Caulkins and Rubin, 2013). Confronted with 
this reality, municipalities in the Netherlands and elsewhere in Europe, 
notably in Switzerland (where some cantonal governments have also played a 
role), Denmark and Germany, are increasingly advocating for some form of 
regulation of recreational cannabis markets, while Spain and Belgium have 
seen the emergence of Cannabis Social Clubs (CSCs) in which cannabis 
activists have begun cultivating cannabis for members in a “closed circuit” 
(Blickman, 2014; Kilmer et al., 2013). The expansion of CSCs has put 
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 pressure on regional and local authorities (particularly at the regional level in 
Spain, where some autonomous regions have broad competencies on social 
and health policies) to take clear stances on recreational cannabis regulation 
(Araña, 2019; Decorte, 2019).

With these developments in mind, a study was initiated looking at recent 
policy changes with respect to cannabis in six countries (Belgium, Denmark, 
Germany, the Netherlands, Spain and Switzerland) where local initiatives 
were having some impact on the policy debate at the time (2016), commis-
sioning country studies from researchers in those countries. While examining 
the local contexts of national developments, it became increasingly clear that 
some local authorities (municipalities or regional authorities such as the 
cantons in Switzerland, the autonomous communities in Spain or states – 
Länder – in Germany) are looking for more room to maneuver in relation to 
recreational cannabis regulation. There are municipalities and regions in each 
country which are eager to move forward with innovative solutions to prob-
lems linked to unregulated illicit cannabis markets in their jurisdictions. As 
noted by the European Monitoring Centre for Drugs and Drug Addiction 
(EMCDDA), city-level drug policies are often overshadowed by develop-
ments at the national and international level, which obscures the origins of 
new problems and innovative responses at the local level (EMCDDA, 2015). 
In this chapter, we try to fill in this gap and will summarize the main devel-
opments in these six countries with a focus on local initiatives, looking for an 
overarching framework to discuss the conundrum.

We will identify the concept of “Multilevel Governance” (MLG) and 
“local customization” as two possible policy options arising from this 
research. The European MLG concept breaks down, to a certain degree, the 
distinction between national and local governance or competencies and its 
success, therefore requires a level of reciprocity between different levels of 
governance which national governments may perceive as a risk. Nonetheless, 
this approach to policymaking, which prioritizes the facilitation of creative 
solutions in local contexts and offers new pathways for bottom-up policy-
making, may offer the best chance at a way out of the current impasse in 
European drug policy, providing the best hope of progress towards more 
effective and human- and health-centered cannabis policy, as well as instru-
ments to tackle criminal involvement with illicit markets.

Multi-level governance and local customization

In the last 30 years, a substantial body of academic and policy literature has 
advocated for political and administrative decentralization (Pollit, 2005). A 
group of theorists and policymakers have argued that decentralized decision- 
and policymaking has the capacity to lead to more effective policies, adapted 
to local environments, needs, and interests (De Vries, 2000). At the same 
time, some advocates consider decentralized policymaking to be more demo-
cratic, offering opportunities for citizens to directly influence policies that 
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impact their daily lives, and enhancing both engagement and buy-in for policies 
(Pollit, 2005). Although policymakers and scholars have cautioned against 
assuming that decentralization as such leads automatically to better govern-
ance or more locally-adapted policies (Jans, 2015; Purcell, 2006; Pollit, 2005; 
De Vries, 2000), decentralized governance has nonetheless gained significant, 
if cautious, support within the EU.

Decentralization has been endorsed by the European Union as a principle 
of good governance (Garcia, 2006), where it has been widely discussed in 
connection with MLG. The European Charter of Local Self-Government, 
introduced by the Council of Europe (1985), and ultimately ratified by all 
member states, introduced the principles of decentralization and affirmed the 
significance of local authorities. The Maastricht Treaty is widely interpreted 
to offer support for certain forms of decentralization (Pollit, 2005), and a 
2001 White Paper on European Governance stated that “The quality, relev-
ance and effectiveness of EU policies depend on ensuring wide participation 
throughout the policy chain – from conception to implementation.” (Com-
mission of the European Union, 2001, p. 10). Further, in 2009, the Com-
mittee of the Regions, a body of the EU charged with giving non-national 
authorities a voice in European policymaking, issued a white paper on the 
significance of multilevel governance in a wide range of European policy 
areas (Committee of the Regions, 2009), and the Lisbon Treaty incorporated 
some key principles of this approach.

In 2014, the Committee of the Regions (2014) launched the Charter for 
Multilevel Governance (MLG) in Europe which, as of February 2019, had 
been endorsed by 220 signatories across Europe. The charter argues for the key 
significance of this governance approach. Critically, the principles of MLG 
suggest that municipalities, regions, and other sub-national levels of govern-
ment should be able to play a direct role in development, and not only imple-
mentation, of European-level policies, stating that: “In line with the subsidiarity 
principle which places decisions at the most effective level and as close as pos-
sible to the citizens, we attach great importance to co-creating policy solutions 
that reflect the needs of citizens” (Committee of the Regions, 2014).

Some analysts have suggested that greater reliance on the principles of MLG 
could provide a partial way out of the current impasse in European-level drug 
policy (Chatwin, 2007). In MLG, practical decisions are made at the local level, 
encouraging greater involvement from citizens – a guiding principle in the EU. 
“A system of multi-level governance would allow initiatives to develop at the 
local level with power following a bottom-up structure,” as opposed to top-
down solutions that do not fit local and regional needs (Chatwin, 2007). Given 
the already wide diversity of drug policies in Europe, different cannabis regula-
tion regimes would then no longer be an arena of multilateral, or even 
national, contention, but could instead be judged on their effectiveness, leaving 
the desired room for maneuver for local authorities.

Drug policy which prioritized creating opportunities for the local adapta-
tion might help to advance European cannabis policy without the need to 
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achieve consensus on certain key points. While criminal law obviously 
remains a core competency of the nation state and subject to multilateral con-
ventions and agreements, which cannot be devolved to the sub-national 
level, some aspects of its implementation could be tailored to fit local circum-
stances, and a variety of mechanisms are available for this. However, as 
Chatwin (2007) notes, the status of MLG in the EU today should not be 
overstated. Although a white paper on European Governance provides offi-
cial support for the concept (Commission of the European Union, 2001), EU 
member states still scrupulously defend their gatekeeping role (Chatwin, 
2007). Nevertheless, principles of MLG and decentralized policymaking have 
been implemented, to varying degrees, by a number of nations within 
Europe (and elsewhere).

The Netherlands, for instance, has embarked on a political project of 
devolving certain kinds of decision-making to the lowest possible level. In 
the coalition agreement of the Rutte II government (2012–2016) this decen-
tralization was justified by the argument that:

The transfer of a large number of tasks from the central government to 
municipalities allows for local tailoring and customization and allows for 
stronger citizen involvement. Municipalities can better coordinate the 
implementation of tasks, and thus do more with less money. To this end, 
the central government gives them wide discretion.

(Jans, 2015, p. 9)

Although not specifically envisaged to include cannabis policies, this concept 
of “local customization” (“lokaal maatwerk” in Dutch) did enter the debate 
about cannabis policy in the Netherlands, allowing municipalities to diverge 
from national guidelines about the introduction of controversial residence 
and registration criteria for coffeeshops, intended to counter cannabis 
tourism. With the benefit of hindsight, one could argue that local customiza-
tion was already being implemented since at least 1996, when the govern-
ment decentralized aspects of its coffeeshop policy to municipalities, notably 
giving them the option to veto cannabis retailing in the municipality, and to 
set additional policies within the national laws and guidelines (Korf, 2019).

Local customization is used in international business strategy on issues 
relating to the dilemmas of global vis-a-vis local strategy, that is, the trade-off 
between global standardization and local customization in the marketing of 
products and the organization of business management. According to Begley 
and Boyd (2003), to achieve strategic objectives, a company’s top manage-
ment has to cope with the structural tension of global formalization versus 
local flexibility, the process tension of global standardization versus local 
customization, and the power tension of global dictate versus local delega-
tion. These are closely analogous to the tensions that policymakers are facing 
regarding cannabis, which is formalized globally in the standards set by the 
three international drug control conventions, allowing for some flexibility at 
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the national level in the implementation of global rule-setting in national law; 
this formalization is now increasingly challenged by local authorities that 
want more flexibility to cope with local circumstances.

In this chapter, we use the term local customization to encompass a pos-
sible response to these three tensions in policymaking. It could be loosely 
defined as a process of decentralization, in which the implementation of 
international obligations embedded in national laws and guidelines are tai-
lored to address specific local circumstances in a reciprocal process of deci-
sion-making between different levels of governance, which will in turn 
require the adaptation of current international and national legal standards. 
While such an orientation may open new pathways to moving forward with 
regulation, it will not automatically resolve political conflicts about drug 
control within or between countries. Rather, it provides a policymaking 
framework, with both historical precedent and popular support, which 
different levels of government can use in order to negotiate more nuanced 
compromises and bypass some seemingly intractable roadblocks on the path 
to more effective drug policy. The results of our research in six European 
countries showed that the time for these kinds of compromises is ripe, and 
that some cities and regions are keen to take on a more active and creative 
role in policy development in this area.

Policy shifts regarding recreational cannabis

In Europe, a wide array of approaches have been employed to deal with a 
problem that suffers from a high level of “policy resistance”: actors are pulling 
in different directions and everyone has to put great effort into keeping the 
situation where no one wants it to be (Meadows, 2009, pp. 113–14). On the 
one hand, national governments in Europe are bound by international 
obligations – the UN drug control conventions and EU legislation – which 
limit their room for maneuver, particularly regarding the cultivation and 
supply of cannabis, and they want to avoid the diplomatic repercussions of 
attempting to reform domestic cannabis control (Blickman, 2018). Local 
authorities, on the other hand, tend to look pragmatically at the issue from 
the perspective of addressing public disorder related to street dealing, and 
addressing the hazards of illegal cultivation in residential areas and involve-
ment of organized criminal groups in the local market; they need policy 
instruments and legislation that national governments currently cannot or will 
not deliver, depending on the political constellation.

Until recently, all countries in Europe have interpreted their obligations 
under the UN drug control conventions and current EU legislation to mean 
that full legalization and regulation of a cannabis market for recreational use is 
impossible. This position is reflected in the European Union Drugs Strategy 
(2013–2020), (EU, 2012/C 402/01), which reiterates the fact that EU drug 
policy is based on the UN drug control conventions and relevant EU law. 
However, in November 2018, the new coalition government of Luxembourg 



City-level policies of regulation  185

announced its intention to legalize and regulate recreational cannabis, 
although when and how it will do so remains unclear (Luxembourg Times, 
2018). Despite the obvious conflict with current EU policy regarding the 
recreational use of cannabis, the EU and member states have not yet publicly 
reacted to the news. Luxembourg is the first EU country to address its will-
ingness to move on the issue, although most EU countries have implemented 
changes to policy and practice intended to reduce the harms associated with 
criminalization, prohibition and repression (EMCDDA, 2017). Thus, occa-
sionally, arrangements are reached to at least try to manage part of the 
problem. Confronted with the fact that it is virtually impossible to eradicate 
the cannabis market – due to the substantive societal, public health and law 
enforcement costs that would be involved – and in the absence of a clear 
legalization and regulation at the national level, a certain leniency towards 
cannabis use and possession for personal use has developed since the 1970s, 
when cannabis use substantially increased in Europe as a result of the coun-
ter-cultural movements of the 1960s. In practice, it was often left to local 
authorities to manage the resulting “grey areas” deriving from ambiguities 
and loopholes in national drug legislation.

The result is indeed a situation that no one wants, and it leads to odd 
arrangements, but breakthroughs to definitively solve the problem are 
extremely difficult to reach. Perhaps the clearest example of the kind of 
“half-baked” arrangements present across the EU is the coffeeshop system in 
the Netherlands, where municipalities provide licenses to cannabis-selling 
dispensaries that are in fact prohibited to sell cannabis according to the law in 
the books. While this arrangement at what is popularly known as the “front 
door” of the coffeeshop resolves most problems of the retail distribution of 
cannabis, the supply at the “back door” remains fully illegal and everyone 
involved must pretend not to know where the cannabis is coming from. The 
toleration of retail sales and this “immaculate conception” of cannabis – a 
result of some 40 years of pushing and pulling by different stakeholders at 
national and local level – has had a remarkable life span, but it has reached its 
expiration date.

In 2015, a working group of mayors and aldermen of Dutch municipalities 
through the Association of Dutch Municipalities (Vereniging Nederlandse 
Gemeenten – VNG) published a report, Het failliet van het gedogen (Toleration: 
a bankrupt policy), which concluded that the policy of toleration was no 
longer adequate and had become untenable to effectively tackle the problems 
they faced, in particular, the grip of organized crime groups controlling the 
supply of cannabis (Meesters, 2015). The “verdict” of the report is worth 
quoting as it reflects the situation of local authorities in Europe more broadly:

The discussion on cannabis policy has reached an impasse, between pro-
ponents and opponents of regulation. We cannot allow the various levels 
of administration to become bogged down in discussions, while organ-
ized crime profits and public health remains insufficiently protected. We 
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call upon all parties to above all employ a pragmatic approach in searching 
for solutions. We have reached the conclusion that a system of rules for 
the entire cannabis supply chain offers the best possibilities. We call upon 
all parties to work in favor of this approach, and subsequently join forces 
in its further elaboration. This means making choices, further elaborating 
those choices in a system based on experimentation, and subsequently 
consistently implementing those choices. Only together can we arrive at 
a truly effective approach to the problems.

(Meesters, 2015)

At the annual congress of the VNG in June 2016, 89 percent of municipal-
ities overwhelmingly supported legal regulation of a transparent supply chain 
to coffeeshops. The constant pressure of Dutch municipalities to regulate the 
supply of cannabis – the mayors of 60 Dutch municipalities already proposed 
an experiment back in 1999 (Spapens, Müller and Van de Bunt, 2015) – was 
a decisive factor in the decision of the current coalition government, which 
was formed in October 2017, to conduct an experiment regulating a trans-
parent supply chain for coffeeshops (see Chapter 12). At the time of writing, 
the government and local municipalities are still fighting over the details and 
the extent of the experiment, while a bill to regulate the supply of cannabis is 
left hanging in the upper house of parliament, after being approved in the 
lower house in February 2017.

Drug policy and local authorities in Europe

Historically, cities have been at the vanguard of developing new solutions to 
drug problems, as they are the first level of government, closest to citizens, 
and are thus the first to be confronted with drug-related problems and related 
public nuisance (EMCDDA, 2015). While cities have significant room for 
maneuver in shaping policies to the needs of local circumstances, in particular 
on social, economic and public health issues, they also bear the costs of exist-
ing drug policies, both financially and operationally, which are determined at 
the national and even international level, in particular regarding matters of 
criminal law that significantly shape drug policies. Cities often find them-
selves in an unenviable position between the hammer and the anvil; between 
top-down policies and national criminal law and bottom-up demands from 
citizens and civil society actors confronted with the negative consequences of 
a policy-resistant problem.

Municipalities often function as “laboratories” for policy experimentation. 
A good example of how local authorities can shape national and even inter-
national drug policies with their capacity to experiment is the experience of a 
network of European cities confronted with the heroin crisis of the 1980s. In 
1990, Amsterdam, Frankfurt, Hamburg and Zürich initiated the network by 
signing the Frankfurt Resolution, which became the charter of the European 
Cities on Drug Policy (ECDP) (European Cities on Drug Policy, 1991). 
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Other cities joined, including Basel, Charleroi, Dortmund, Hamburg, 
Hanover, Rotterdam, Ljubljana and Zagreb amongst others. These cities 
joined forces to advocate a more pragmatic, less prohibitionist drug policy 
and initiated a set of innovative harm-reduction measures, such as heroin 
substitution programs, social inclusion through housing-and-work programs, 
drug-consumption rooms and heroin-assisted treatment (Boekhout van 
Solinge, 1999). It is interesting to read one of the network’s statements of 
purpose:

Drug problems are crystalizing, above all, in major cities, producing the 
whole pallet of subsequent problems to a specifically intensive extent. 
Approaching these problems solely by conventional strategies of repres-
sive, therapeutic, or preventive measures have led us to borders that 
cannot be crossed without the development and implementation of 
innovative – and sometimes unconventional policies.
 Moreover, it happens rather frequently that national or international 
drug legislation and guidelines prove to be instruments unsuited for the 
development of pragmatic approaches at communal level. Therefore, we 
observe a clear discrepancy between international conventions, their real-
ization at governmental level, and local solutions. In this respect, we had 
to recognize that we are unable to delegate the problem to the govern-
ments of the states. Instead, we are being called to develop local strategies 
in collaboration and exchange with other cities and regions.

(ECDP, 2002)

Over the years, the full spectrum of harm reduction measures would increas-
ingly be adopted in national policies, and, ever more, at the international 
level as well. The example of the ECDP shows that it is possible for municip-
alities to successfully initiate drug policy reform from the bottom up (Schardt, 
2001). The implementation of harm reduction measures mainly happened 
through social and health policies – an area in which local authorities have 
more policy space and autonomy. The ECDP also included the decriminali-
zation of cannabis in its goals but had lost its momentum by the time this 
became a major issue. Interestingly, some of the cities involved with the 
ECDP are now also in the vanguard of advocating for regulation of the can-
nabis market, such as Amsterdam, Frankfurt, Hanover, Basel and Zürich.

While harm reduction measures could be defended due to the urgent need 
to tackle a public health crisis, including the emerging HIV/AIDS crisis, and 
the public disorder of open drug scenes, the regulation of a cannabis market 
of recreational, non-medical and non-scientific use is a different matter. 
Nevertheless, progress was also made on that issue during those years. In 
1994, for instance, the Federal Constitutional Court of Germany cleared the 
way to decriminalize the use of cannabis. The “hashish decision” questioned 
excessive criminal prosecution and suggested not pursuing minor infringe-
ments. The decision reflected a trend in many European countries engaged in 
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what is labelled as “soft defection” from the prohibitive regime enshrined in 
the UN drug control conventions (Bewley-Taylor, Blickman and Jelsma, 
2014). Over time, starting with the Netherlands in the mid-1970s, most 
countries in Europe gradually decriminalized possession for personal use 
through prosecutorial guidelines, giving cannabis a low law enforcement pri-
ority and establishing thresholds that indicated “tolerated” amounts of canna-
bis that could avoid criminal prosecution (Rosmarin and Eastwood, 
2012/2016). Cannabis was seen as a less harmful substance in comparison 
with other recreational drugs, and the heroin crisis starting in the 1970s and 
1980s shifted policy attention away from cannabis. At the time, policies on 
cannabis were mainly about health and social concerns – through a separation 
of the markets for drugs which are less hazardous (like cannabis) and the 
markets for more hazardous drugs (like heroin), for instance – and concerns 
about the adverse effect of over-criminalizing cannabis users and law enforce-
ment capacity problems with tackling the increasing numbers of users.

While these concerns sometimes led to government proposals towards 
regulation of the cannabis market, notably in the Netherlands in 1996 and 
Switzerland in 2001, those proposals were nipped in the bud due to political 
opposition both at home and abroad, including from UN institutions, in par-
ticular the International Narcotics Control Board (INCB), the “independent 
and quasi-judicial expert body” tasked with monitoring compliance with the 
international drug control treaties. While more jurisdictions would eventually 
decriminalize cannabis use and possession for personal use, no one went as far 
as the Dutch in terms of allowing the sale of small amounts in licensed retail 
shops. It is important to note that the Dutch government never proposed the 
institution of coffeeshops. The policy was originally intended to allow “house 
dealers” in popular youth centers, but over the years, the criteria used to 
allow tolerated sale of cannabis extended to more commercial enterprises due 
to court rulings that favored the emerging coffeeshop system (Jansen, 1994).

Cannabis policy at the local level: the Dutch experience

In the Netherlands, a more tolerant attitude towards cannabis use emerged in 
the 1970s, culminating in the revised 1976 Opium Act, which distinguished 
between cannabis (soft drugs) and “drugs with unacceptable risks” (hard 
drugs). The revision was a response to developments at the local level, in par-
ticular in the larger urban centers in the country, while taking into account 
expert advice by national commissions that looked at the actual situation in 
society at the time (Korf, 2019). In Amsterdam, as in other large Dutch cities, 
coffeeshops already existed before the 1976 law change. Initially, numerous 
frictions existed between the operators of the coffeeshops and local authori-
ties, but progressively, a policy of toleration developed, characterized by fairly 
strict conditions imposed on the operations of coffeeshops, sanctioned by 
prosecutorial guidelines (Jansen, 1994). The particulars of the policy were 
influenced by conflicts between authorities at the legislative and executive 
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levels, and conflicts between national and local authorities. In addition, both 
cannabis dealers and consumers, through their method of “civil disobedi-
ence,” constituted another important force in shaping the Dutch drug policy 
(Jansen, 1994).

In 1979, official national Guidelines for Investigation and Prosecution were 
introduced which laid the groundwork for the coffeeshop system. These guide-
lines established a clear set of conditions under which cannabis sales, while still 
illegal, would not be prosecuted. Known as AHOJ-G for their Dutch acronym – 
no overt advertising (“Affichering”), no Hard drugs,” no public nuisance (“Over-
last”), no underage clientele (“Jongeren”) and no large quantities (“Grote hoeveel-
heden”) – they were built on “house rules” that had already been introduced by 
the semi-legal coffeeshop entrepreneurs in Amsterdam, in particular the ones 
regarding hard drugs, age and nuisance. The coffeeshop owners never lost sight 
of their economic interests but have been important contributors to achieving 
one of the main aims of Dutch drug policy: a strict separation of the soft and 
hard drug markets (Jansen, 1994). Regular consultations between local authori-
ties and coffeeshop owners remain a customary feature in many Dutch cities to 
avoid problems and public nuisance.

The development of the current coffeeshop system has been a haphazard 
and gradual process of dynamic interaction between national and local execu-
tive authorities, prosecutorial guidelines, policing and court decisions reacting 
to substantial societal change and democratic pressure for either stability or 
change. Laws and enforcement policies at the national level adapted in 
response to developments in society and local policy reforms in the larger 
cities, and to the need to provide tools for municipalities to manage and 
correct situations that had gotten out of control. These changes created new 
circumstances at the local level, which in turn again needed adjustments and 
corrections, leading to adaptations of the law. The system evolved from 
turning a blind eye to house dealers in youth centers to a system of licensing 
an illegal situation with administrative and law enforcement inspection. 
Nobody would have, or could have, predicted in the late 1960s that this 
would be the policy in the early 2000s, when the situation had more or less 
matured into the current system.

This process was facilitated by several factors. An important factor was the 
expediency principle in Dutch law, which allows discretion by prosecutor’s 
offices not to prosecute if it is expedient or convenient, or otherwise serving 
the public interest. Prosecutorial decisions around cannabis were formalized 
through national guidelines. Another important factor was the rather decen-
tralized governance structure in the Netherlands regarding public order, 
which at the municipal level was mainly administered by a “triangular con-
sultation” between the public prosecutor, the mayor, and the chief of police, 
under secondary control by the city council. Jansen (1994) characterized 
Dutch cannabis policy at the time as a process of “muddling through,” a 
process of trial and error, in which cities played a major role as “policy labo-
ratories” and catalysts for reform.
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In 1996, municipalities in the Netherlands were formally put in charge of 
local cannabis policies. In 1995, the Dutch government, in the white paper 
Continuity and Change (GON, 1995) raised both cannabis tourism and the 
increasing involvement of organized crime in cannabis supply chains as major 
issues. The Dutch government at the time was committed to ending the 
inconsistency between permitted sales at the coffeeshops’ front door and the 
illegal supply at the back door. The proposed policy was, in fact, an extension 
of the expediency principle that allowed for regulated sales of cannabis in cof-
feeshops to the cultivation and supply of those products for the coffeeshops 
(Van Dijk, 1998). Municipalities wishing to experiment with the supply of 
locally cultivated cannabis to bona fide coffeeshops could do so if the local 
“triangular” body responsible for public order in the city agreed, and the pro-
secutor general at the national level gave consent. The idea was that a regu-
lated supply could reduce the criminal opportunities that had emerged since 
the 1980s for large-scale illegal Dutch hash traders, who were not only sup-
plying the domestic market, but were also responsible for a large proportion 
of the international cannabis trade.

Those intended reforms, however, stirred strong opposition amongst 
European partners, in particular, with French President Jacques Chirac. 
Chirac started a campaign against Dutch coffeeshops and mobilized political 
support in Brussels, where European cooperation had been extended to 
include law enforcement and justice. France threatened to refuse to follow 
the Schengen Agreement and open its borders with the Benelux countries 
(Belgium, Netherlands and Luxembourg) if the policy changes went ahead. 
The Dutch government, worried about the damage that unilateral steps could 
have on international relations, abandoned the idea of regulating cannabis 
supplies for coffeeshops, reduced the amount a person could purchase in a 
coffeeshop from 30 to 5 grams, and opted for stricter control of coffeeshops 
(Boekhout van Solinge, 2017).

The final result was an accommodation on the cannabis issue. The original 
intention to regulate the back door was abandoned, but the position of cof-
feeshops in the cannabis market was formally consolidated, and these became 
the only endorsed cannabis retail selling points, facing stricter municipal 
licensing requirements. While municipalities were always able to take meas-
ures against coffeeshops who violated the AHOJ-G criteria, legal changes 
after 1995 allowed them to veto coffeeshops in their municipality entirely (a 
choice taken by some 70 percent of municipalities in the country) and to 
impose a variety of licensing conditions, including limiting opening hours, 
requiring certain forms of security, introducing criminal screening of oper-
ators and imposing a minimum distance between coffeeshops and schools, 
among others. This marked a shift in public and official attitudes towards 
cannabis and began an era of increasing regulation of coffeeshops, including a 
number of amendments to both administrative and criminal law. While 
designed to control nuisance and organized crime, the measures had the 
intended or unintended consequence of dramatically reducing the number of 
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coffeeshops in the Netherlands; an estimated 1,100–1,500 coffee shops were 
active in 1995 and by 2016 this number had decreased to 573 shops, operat-
ing in just 103 of the 390 Dutch municipalities (Bieleman, Mennes and 
Sijtstra,2017).

Cannabis supply to coffeeshops remained illegal, but new prosecution guide-
lines were issued to try to shape illegal supply. The intention was to reduce 
cannabis imports by large criminal networks (who mainly imported hash) in 
favor of small-scale home growing of cannabis. Small, non-professional home 
growers with five plants or less were considered a “low law enforcement pri-
ority,” with the apparent intent that many of these small growers would supply 
coffeeshops. Allowing many of these small growers to supply coffeeshops was 
seen as the second-best option for reducing the opportunities for criminal can-
nabis suppliers and organized crime. However, subsequent governments would 
abandon the small-scale local supply option and, as a result of European 
“harmonization,” more law enforcement emphasis was geared towards repress-
ing local cannabis cultivation. The “low hanging fruit” of smaller local growers 
were the first to leave an increasingly violent and criminal domestic cannabis 
production market (Maalsté and Panhuysen, 2015).

At the retail distribution level, the shift in Dutch cannabis policy did not 
involve major top-down policy changes but the creation of new capabilities 
for Dutch municipalities to control coffeeshops within their locale. Municip-
alities were given more legal tools to regulate the front door of the coffee-
shops. Over the years, a process of “local customization” led to policies that 
fit local circumstances under more general legislation and prosecutorial guide-
lines. The introduction of a residence criterion (the I-criterion) in 2012 to 
hamper cannabis tourism from abroad – which created public nuisance, par-
ticularly in southern border towns – was successfully countered by major 
cities in the western and northern part of the country, who argued that such 
a policy was unnecessary and even counterproductive in their local situation. 
The criterion became optional, and was largely ignored (Korf, 2019).

While municipalities got a better grip over the front door, they were 
increasingly confronted with the negative consequences of increasing 
repression of the back door. Since the late 1990s, more and more local 
authorities began advocating a transparent supply chain as a regulatory solu-
tion, which has recently been taken up in the form of an experiment to see 
if a regulated supply to the coffeeshops would lead to a decline in 
criminality around cannabis cultivation, and whether the crop could be 
monitored to have fewer harmful adulterants or contaminants. At the time 
of writing, serious disagreements still exist between the national govern-
ment and the municipalities about the duration and the scale and size of the 
proposed experiment.

Over time, the pendulum in Dutch coffeeshop policy has been shifting 
between a stronger local and a stronger national orientation – and vice versa 
(Korf, 2019). In a dynamic process, coffeeshops became more and more 
regulated, while local policies towards coffeeshops became formalized, and 



192  T. Blickman and C. Sandwell

national criteria governing them were defined – and enforced. The Dutch 
government provided legal instruments to create local customization for 
municipal coffeeshop policy, i.e. to define additional criteria for coffeeshops, 
as well as giving municipalities the opportunity to opt for a zero policy, and 
thereby not allow coffeeshops at all. Interestingly, the difference between 
supporters and opponents of regulating cannabis cultivation is not so much in 
the problem analysis. Both recognize the paradox in Dutch cannabis policy 
(tolerated sales through the front door, no supply via the back door) and are 
concerned about the role of organized crime in cannabis production. The 
crucial difference is in the advocated political solution: more enforcement in 
order to fight organized crime versus regulation to counter organized crime 
(Korf, 2019).

Repression and regulation in Denmark

Although the Netherlands is the only European country with a system of 
semi-legal toleration of cannabis, there are other countries where cannabis is 
sold relatively openly in somewhat comparable ways, such as “pusher street” 
in the Christiania commune, “hash clubs” in Copenhagen (Denmark) and 
“hemp shops” that were tolerated in the early 2000s in Switzerland (Wouters, 
Benschop and Korf, 2010). Starting in the 1990s, there was a shift towards 
public security concerns about the increasing involvement of criminal organi-
zations in the domestic cultivation and distribution of cannabis, overlapping 
with an increased tendency towards a “culture of control” promoted by a rise 
of neoconservative politics in the Western world, whereby politicians across 
the board leaned more strongly towards repression (Nygaard-Christensen and 
Asmussen Frank, 2019; Garland, 2001).

A case in point is the development in Denmark, where from 1969 to 
2004, possession of up to ten grams of cannabis for personal use was not pro-
secuted, with law enforcement turning a blind eye to small-scale cannabis 
sales, in particular in and around the Freetown Christiania, an abandoned 
military area in Denmark’s capital Copenhagen, squatted in 1971. An altern-
ative creative scene of the counter-cultural movement developed, which 
included a street-level cannabis market, known as “pusher street.” Pusher 
street would become one of the largest street-level cannabis markets in 
Northern Europe (Møller, 2010, p. 135), which “included about 40 street 
stalls, attracting both a domestic clientele and cross-border drugs tourists, 
 particularly from Sweden. Clients could openly buy drugs to take away 
or could smoke “in situ” in the street or in Christiania’s bars and cafés” 
 (Asmussen, 2008).

Because hard drugs have mostly been kept out of Christiania, the cannabis 
market was mainly tolerated until the early 2000s. This accommodation was 
disturbed when a liberal-conservative government came into power in 2001, 
tightening controls on cannabis. In its 2003 action plan, The Fight against 
Drugs, the distinction between seller and buyer was explicitly removed, and, a 
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year later, possession of cannabis for personal use was “re-criminalized,” with 
an obligatory fine of €70, which was quadrupled in 2007 (Asmussen, 2008). 
The new “zero tolerance” policy replaced passive policing of street-level 
retail sales and the reluctant acceptance of cannabis markets that had been 
part of an overall harm reduction strategy. The new law, intended to counter 
the “normalization” of cannabis with a stronger enforcement deterrent, was 
followed by a police crackdown on Christiania’s open cannabis retail market 
and the approximately 100 “hash clubs” – clubs selling cannabis or Dutch-
style coffeeshops providing a social space as well – in the rest of Copenhagen. 
The increasingly repressive drug policy and enforcement practices targeted 
not only sellers and distributors of cannabis, but also buyers and users 
(Nygaard-Christensen and Asmussen Frank, 2019).

Repeated police crackdowns on Christiania contributed to the opening of 
the cannabis market to a new set of criminal groupings and led to a restruc-
turing of the cannabis market, allowing immigrant youth gangs to enter the 
market which had previously been dominated by outlaw motorcycle gangs 
such as the Hells Angels (Møller, 2009; Møller 2017). Market-related viol-
ence of criminal gangs disputing control over selling points increased, includ-
ing fatal shootings. Disappointed with the outcome of the re-criminalization 
policies, the Copenhagen City Council in September 2009 approved a mem-
orandum that proposed to run a three-year trial with cannabis stores staffed 
by healthcare professionals that would sell cannabis in small quantities at 
about 50 kroner (about 7 euro) per gram – similar to the current street price. 
The shops would be supplied by licensed growers. Only city residents would 
be able to buy the cannabis, thus preventing Dutch-style “cannabis tourism” – 
mostly coming from Sweden (Copenhagen Post, 2009; Københavns 
Kommune, 2009; Blickman, 2012a).

The proposal for the pilot project was rejected by the national govern-
ment. However, the situation did not really change and in the subsequent 
years, crackdowns continued in Christiania, but the “pusher street” has con-
tinually re-emerged, even after residents of Christiania closed down the 
market. The City Council of Copenhagen again submitted cannabis regula-
tion pilot project proposals to the government in 2012, 2014 and 2016, but 
these were all rejected, even by a center-left government, despite the fact that 
the Copenhagen City Council was of the similar center-left political com-
position. A proposal for a trial by a party in the national government in 2016, 
the Radikale Venstre, received a similar fate. It was tabled following a shootout 
at Christiania and several massive police raids to close down “pusher street.” 
The proposals focused on reducing consumption and especially the abuse of 
cannabis; more effective public education about the effects and adverse effects 
of using cannabis; creating a better and earlier contact between cannabis 
addicts and treatment systems; separating the market of cannabis and hard 
drugs; and limiting organized crime, especially violent gang crime (Nygaard-
Christensen and Asmussen Frank, 2019; Københavns Kommune, 2012; 
Blickman, 2012b).
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Local authorities take the initiative

The current inaction at the national level in Europe regarding cannabis has 
led more and more local authorities to take the initiative. These interventions 
take place in different alliances and configurations, are based on diverse 
motives, and garner the support of a wide variety of groups and organiza-
tions. In northern countries in Europe, this often takes the form of proposals 
for experiments, trials or pilot projects, embedded in scientific research pro-
tocols. In Germany, Switzerland, Italy and the Netherlands, law proposals to 
regulate cannabis have further been introduced in the national parliaments. In 
the Netherlands, a bill to regulate the supply of cannabis to coffeeshops is 
currently hanging in the upper house of parliament, after being approved in 
the lower house in February 2017 (Korf, 2019).

Apart from the Netherlands, where a limited national experiment is cur-
rently being developed, and Denmark, where the situation is currently at a 
stalemate, municipalities in Switzerland and Germany are developing regula-
tion proposals in the form of scientific experiments. In both countries, the 
national agencies that need to approve such proposals have so far rejected 
such proposals on procedural grounds, although the Swiss federal government 
is open to a change of the law that would permit scientific experiments of a 
non-medical character (Neue Zürcher Zeitung, 2019; Zobel, 2019). In 
Spain, a different dynamic is at play, due to the emergence of the Cannabis 
Social Club (CSC) model (see Chapter 13). Proposals to regulate CSCs were 
first initiated at the level of the most autonomous regions of Catalonia and 
the Basque Country, although some local authorities also used municipal 
administrative bylaws to regulate certain aspects (Araña, 2019).

The first municipal proposal was made in San Sebastian in the Basque 
Country in December 2014, which had 23 registered CSCs at the time, with 
some 10,000 cannabis users (Diario Vasco, 2014). The local bylaw aimed to 
regulate the setting up of associations by stipulating the distances that must 
exist between one association and the next, and between them and schools 
and health centers. These bylaws not only seek to ensure that these associ-
ations are properly registered in the public records, but also that the venues 
used by cannabis associations meet minimum conditions required to avoid 
disturbing the neighborhood and with regard to the safety, health and 
hygiene of the people who use them. The bylaw entailed a formal recogni-
tion of clubs. “We had two options,” said a local councilor, critical of the 
current, restrictive national legislation on cannabis. “Ignore the existence of 
these clubs, or attempt to regulate to ensure the reduction of risks from con-
sumption” (El País, 2014; El Diario, 2014; Blickman, 2014). The city of 
Bilbao adopted a similar bylaw in 2016 (El Diario, 2016) and in 2018, there 
were about 25 municipalities with such regulations (ICEERS, 2018).

Girona in Catalonia, another pioneering municipality in local regulation 
since 2014, adopted a new bylaw in February 2017, which also regulated 
certain aspects regarding the internal operation of CSCs, such as a daily 
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restriction of cannabis use per member to 3 grams per day or 25 grams per 
week, up to a maximum of 90 grams per month. Clubs were also not 
allowed to cultivate plants inside (El Periódico, 2017). However, with the 
recent rulings of the Constitutional Court in December 2017, sub-national 
regulation legislation has been declared unconstitutional, while the Supreme 
Court severely limited the size and scope of clubs (Araña, 2019). Municipal-
ities are now at the forefront of regulation attempts. The municipality of 
 Barcelona, which is the city with most CSCs (there are about 250), is con-
sidering a more in-depth regulation. The city had already adopted a 
restrictive bylaw that provided for the closure of most of the then 150 clubs 
in the city and instated a moratorium on new clubs. However, a new city 
council headed by the activist party Barcelona en Comú revised and substan-
tially softened the bylaw in 2016 (La Vanguardia, 2016). The municipality is 
now elaborating a new bylaw, which will also interfere with the internal 
operation of the clubs (ICEERS, 2018).

The CSC model was reproduced in Belgium (see Chapter 18). In 2003, 
possession of cannabis for personal use was differentiated in law from all other 
drug offenses, giving public prosecutors the option of declining to prosecute 
cannabis possession where there was no evidence of problematic drug use or 
public nuisance. A ministerial guideline issued in 2005 to clarify these terms 
established possession of under three grams or one female plant, in the 
absence of aggravating circumstances, as the lowest possible prosecutorial pri-
ority (Decorte, 2019). This provided social activists with the opportunity to 
set up CSCs. The first CSC was established in 2006 in Antwerp for both rec-
reational and medical cannabis users. The club argued that imposing a limit of 
one plant per member in a collective growing arrangement would respect the 
threshold established by the ministerial guidelines and thus should also be 
considered a “low priority” for law enforcement. Other clubs followed, but 
many CSCs have been subject to police interventions, with their crops being 
confiscated by police, and members facing criminal proceedings, leaving 
Belgian CSCs in a vulnerable position (Decorte, 2019).

Within the scope of Belgian national drug laws and ministerial guidelines, 
judicial districts and local governments can apply individual accents in their 
drug policy, which results in a patchwork of different drug policies in 
Belgium, differing between judicial districts and local communities. This 
leads to unequal judicial or sanctioning practices and to uncertainty of rights 
among civilians. When a person undertakes a road trip through Belgium with 
some cannabis in their car, they can face dramatically different consequences 
depending on where they are caught (Decorte, 2019). In Antwerp (Flanders) 
under a national-conservative mayor (Flemish Nationalist NV-A) since 2013, 
policies have become stricter and a person “caught” in possession of cannabis 
gets a fine on the spot (an “immediate financial settlement”) of 75 euro. The 
oldest and biggest CSC in Belgium, based in Antwerp, was subject to a new 
police intervention, with some of its representatives being held in custody for 
several weeks. In contrast, in Mons (Wallonia) there is a proposal, initiated by 
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a Socialist mayor, to introduce a social-scientific experiment of legal regulation 
involving social clubs (Decorte, 2019).

Switzerland: towards local experiments

Switzerland has had its own history with cannabis regulation for recreational 
use (See Chapter 14). In 2001, the Federal Office of Public Health, after 
recommendations by the national advisory board on drugs, put forward a 
proposal for an in-depth revision of the law. The proposal institutionalized 
harm reduction but also provided the tools to decriminalize drug use, as sug-
gested by the advisory board, and to develop a quasi-regulated cannabis 
market (Zobel, 2019). According to the proposal, federal authorities were 
allowed to set priorities for penal prosecution and thereby to limit the obliga-
tion to prosecute drug use in general, but also cannabis-related offenses. Can-
nabis supply and possession would remain illegal but not prosecuted under 
circumstances to be defined by the government. This approach was seen as 
being compatible with existing UN Conventions and partly copied the 
Dutch approach – the only “model” available at that time – but, in contrast 
with and learning from the Dutch approach, included cannabis production 
and distribution (Zobel, 2019).

The attempt met with strong opposition by the International Narcotics 
Control Board (INCB) (International Narcotics Control Board, 2001, pp. 
222–225), and the lower house of the Swiss federal legislature rejected the 
proposal in 2004. Meanwhile, in the intervening three years, widespread 
experimentation with local-level cannabis regulation took place in a legal 
grey zone. Several cantons reduced their law enforcement efforts against the 
cannabis market, and this resulted, by 2002, in the presence of about 400 
unregulated cannabis shops throughout the country (Leimlehner, 2004). 
Although those dispensaries were shut down after the 2004 rejection of the 
reform proposal, the issue remained on the agenda. Attempts to legalize can-
nabis through a referendum in 2008 failed and eventually a much less ambi-
tious form of decriminalization was accepted in 2012. The change of law 
introduced a minimal penalty: a 100 CHF fine (about 85 euro) for under 10 
grams by adults, not accompanied by criminal proceedings when aggravating 
factors were absent. Interpretation of this law has varied widely throughout 
the country and courts and prosecutors in several cantons seem to have inter-
preted the measure as amounting effectively to a full decriminalization of 
cannabis use and of possession. A series of Supreme Court decisions mean 
that those who are prosecuted have increasing grounds (and therefore 
motivation) to challenge charges in court (Zobel, 2019).

While opportunities for reform stalled at the federal level, at the sub-
national level several proposals were initiated in the past five years. In the 
past, city councils of the larger cities such as Zürich and Basel had advocated 
for controlled cannabis sales but had not advanced concrete proposals. The 
debate on regulation gained impetus when, in December 2013, an interparty 
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working group in the Geneva canton advised starting a pilot project allowing 
cannabis clubs, following the Spanish model at least in name, to buy state-
certified cannabis for personal use (Zobel, 2019). The clubs’ membership 
would be restricted to adults and they would be called “cannabis users associ-
ations,” because “social club” was considered too promotional. The proposal 
was supported by a majority of parties across the political spectrum in Geneva 
(Tribune de Genève, 2013). The interparty working group noted that the 
open drug market in Geneva was a cause of insecurity to many and had led 
to a loss of control over a part of the public space. Therefore, the group 
 proposed a three-year pilot in Geneva to allow for the cultivation, distribu-
tion and consumption of cannabis – and derivatives such as hashish and oil – in 
regulated associations (Groupe de Réflexion Interpartis du Canton de 
Genève, 2013). The intention of the interparty working group was to de-
politicize the issue.

In June 2014, the Geneva working group published a second report, saying 
that “rather than throwing taxpayers’ money in a costly and ineffective war 
against the drug” it would be more effective to allow adult users to smoke in a 
secure and controlled environment (Groupe de Réflexion Interpartis du 
Canton de Genève, 2014). Although the report did not elaborate on details, 
which were left to a group of experts, it did set some general conditions: a 
minimum age of 18 years (following the minimum age in the law that decrimi-
nalized possession of cannabis). The cannabis should be consumed at home and 
not in the association. The report also endorsed Portuguese-style dissuasion 
commissions2 for minors with problematic use who cannot be members, as well 
as the obligation to refer members that develop problematic use to those com-
missions. The group also considered a limit on THC content. The associations 
should be non-profit, and members are required to register, with due con-
sideration for privacy. The cannabis should be free and the pilot project should 
be budget neutral – it should not cost the state anything, but it should also not 
generate revenue for the state – with costs covered by tax or membership fees. 
The anticipated benefits would be in improved conditions for users and the 
ability to identify problematic users, as well as the reduction of the black 
market and improvement of public security.

Other cities and cantons such as Zürich, Basel, Lausanne, Bern, Luzern 
and Bielle are looking at participating in experiments. After mutual consulta-
tions, they started to work on different proposals for cannabis production and 
distribution models (Zobel, 2019; Zobel and Marthaler, 2014). The best way 
to develop cannabis regulation at the local level was through scientific trials 
under Article 8 of the narcotics law, according to legal guidance, following 
the example used in the past to introduce medical heroin prescription. Two 
cities (Bern and Zürich) and two cantons (Basel and Geneva) were to be the 
first four attempting to implement the cannabis distribution trials (Zobel, 
2019). Four types of target populations were identified: (1) existing adult 
users; (2) underage problem cannabis users; (3) adult problem cannabis users; 
and (4) medical cannabis users who self-medicate (Zobel, 2019). The city of 
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Bern developed a project mainly for the first group, and the canton of Basel 
only for the fourth, while the city of Zürich and the canton of Geneva ini-
tially planned projects for all four groups. The Federal Office of Public 
Health that needs to give approval for such projects has rejected the initial 
proposal of Bern, because recreational cannabis use, as provided for in the 
study, is excluded in accordance with the Narcotics Act, even in the context 
of scientific projects. However, the federal government did acknowledge the 
possible positive merits of such projects and is open to changing current laws 
in order to allow them. A new article in the narcotics law is intended to 
allow pilot tests for scientific purposes only with a maximum of five years’ 
duration (Zobel, 2019; Neue Zürcher Zeitung, 2019).

Germany: the fight for pilot projects

In Germany, some 20 cities are interested in a regulated cannabis market, 
including Berlin, Bremen, Hamburg and Düsseldorf. The first local 
authority in Germany that proposed an experiment was the Berlin district 
of  Friedrichshain-Kreuzberg. In September 2013, Mayor Monika 
Hermann of the Greens, announced a plan for a pilot project of city-run 
shops selling cannabis as a means of tackling the increasing open-air 
 drug-dealing in the district’s Görlitzer Park that caused substantial public 
disorder in the district (Deutsche Welle, 2013). Although the proposed 
dispensaries were dubbed coffeeshops by the media, Herrmann preferred 
to call them “selling points,” with locally produced cannabis, medically 
trained workers, a minimum age for buyers and, if necessary, security 
guards (Blickman, 2014).

As in Switzerland, local authorities that want reform rely on an exemption 
under paragraph 3 of the German drug law: pilot experiments can be 
approved if they serve “scientific and other purposes of public interest.” The 
drug law exemption was used in Frankfurt some 15 years ago to initiate a 
successful heroin prescription program for problematic users (Stöver, 2019). 
In order to go forward with a pilot project, an application to the Federal 
Institute for Medicine and Medicinal Produce (Bundesinstitut für Arzneimittel 
und Medizinprodukte – BfArM) which reports to the Federal Ministry of 
Health, must be prepared, preferably with the support of research centers, 
counselling centers, police representatives, politicians and residents. The 
BfArM must allow the controlled supply of cannabis and legal questions, such 
as potential operators and supply, must also be clarified. In 2015, Berlin’s 
Kreuzberg-Friedrichshain district applied for an exemption and submitted 
plans for four “specialist cannabis shops” in the district (Bezirksamt Frie-
drichshain-Kreuzberg von Berlin, 2015). However, the proposal was rejected 
by the BfArM (Deutsche Welle, 2015). Kreuzberg-Friedrichshain launched 
legal action to contest the decision, but the appeal was rejected again on the 
grounds that recreational cannabis use is not allowed according to the Federal 
Narcotics Act (Die Welt, 2016).
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The proposal of Friedrichshain-Kreuzberg was followed by others, often a 
declaration of intention, rather than a concrete proposal. A district assembly (of 
the Bahnhofsviertel) in Frankfurt-am-Main recommended “one or more legal 
outlets for cannabis products” (Frankfurter Rundschau, 2014a; Frankfurter 
Rundschau, 2014b). These were not intended to make cannabis readily available, 
but – as in Berlin – to control “the rampant black market” (Frankfurter Rund-
schau, 2014c). The city council of Frankfurt did accept the proposal, and the 
Health Department and Drug Unit organized an international expert meeting 
in November 2014 to discuss proposals, where many called for the liberaliza-
tion of cannabis (Drogenreferat der Stadt Frankfurt, 2014; DPA/Die Welt, 
2014). However, on the issue of cannabis, the CDU and the Greens currently 
form the governing parties in Frankfurt and an agreement needs to be reached 
on how to continue, since the CDU is less convinced of the need for regula-
tion (Frankfurter Rundschau, 2015). In Hamburg, the district assembly of 
Altona also voted in favor of a pilot project to counter dealing in the Florapark 
area (Hamburger Morgenpost, 2013). The district council of the city center of 
Cologne also approved an initiative for a pilot project in 2014 (Kölnische 
Rundschau, 2014) and again in 2018 (Kölner Stadt-Anzeiger, 2018).

In 2015, Düsseldorf, the capital of Germany’s most populous state – Nordrhein-
Westphalen, bordering the Netherlands – announced a plan for a strictly- 
regulated trade that would provide cannabis to adults (The Local, 2015a). 
Hamburg and the town of Münster in Nordrhein-Westphalen followed (Zeit 
Online, 2015). Münster announced a controversial pilot project that would 
distribute cannabis to randomly selected citizens who would receive two 
grams of cannabis a week free of charge for one year. The project was rejected 
(Westfälische Nachrichten, 2017b; Frankfurter Allgemeine Zeitung, 2017). A 
Green-Red coalition in the city and state of Bremen also wanted to move 
forward on cannabis regulation (Weser Kurier, 2015a), but the plans were 
stalled by the social-democrat SPD, the junior partner in the German federal 
government, after the rejection of the Kreuzberg-Friedrichshain proposal 
(Weser Kurier, 2015b). Currently, the city of Düsseldorf is leading the way, 
learning from the failure of predecessors like Münster, Bremen and Kreuzberg-
Friedrichshain and has opted for pharmacies instead of coffeeshops, and with a 
scientific approach that is not purely geared towards recreational consumption 
(Die Welt, 2017). A new left-leaning coalition in Berlin also agreed on devel-
oping a pilot project, and Hanover organized an expert meeting (Fachtagung) on 
the issue, usually a first step in the development of a project.

Nevertheless, in order to override the blockade to such scientific pilot 
projects by the BfArM, the federal states of Bremen and Thuringia, with the 
support of Berlin, submitted a proposal to the Bundesrat, the legislative body 
that represents the 16 Länder at the national level, calling on the federal govern-
ment to initiate an amendment to the narcotics law in order to create a legal 
basis for scientifically-supported model projects. The proposal was rejected. 
The situation is currently at a stalemate, although there is a theoretical 
majority in parliament for full decriminalization since the social-democrat 
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SPD has become more open to the issue, joining the FDP, Grünen and Die 
Linke. The debate on decriminalization still lingers in the Bundestag with 
different proposals from different parties (Deutscher Bundestag, 2018). The 
Greens had already introduced a full regulation proposal in the Bundestag in 
2015, allowing the possession of 30 grams of cannabis for personal use and 
the cultivation of three cannabis plants (Stöver, 2019; The Local, 2015b; 
Deutscher Bundestag, 2018).

However, proponents of proposals of pilot projects or experiments in 
several European countries are aware of the tensions between the scientific 
value and the practical impact of the experiments. The “scientific” pilot pro-
jects tend to focus on youth protection and problematic use and are likely to 
have less impact on criminal markets. Proponents are aware of this dilemma 
and the risk of “medicalization” of the experiments (Cannabis in the City, 
2018). In many cases, municipalities would actually prefer a fully regulated 
market to pilot projects. However, under the current political conditions, 
regulation is still a bridge too far, despite growing support among the public 
and political parties in many countries. Initiating pilot projects are a kind of 
compromise, to keep the issue on the political agenda, while at the national 
level no decision is reached on regulation.

Towards “local customization”?

While historically liberal countries like the Netherlands and Denmark used to 
defend their cannabis policies with a public health argument based on the 
separation of markets for fewer and more hazardous drugs, the emphasis has 
shifted to a public security approach, to counter the public disorder of street 
dealing, and the involvement of organized crime groups in illicit cultivation 
and supply. The decriminalization of cannabis and semi-regulated comprom-
ises like the Dutch coffeeshop system, while useful to avoid unnecessary 
criminalization of users, and to limit the exposure of cannabis users to more 
harmful drugs, do not address the legal supply of cannabis. Local authorities 
today are confronted with a range of problems that, in the end, are imposs-
ible to solve without some kind of a regulated and transparent supply chain. 
Apart from addressing concerns around public security and public nuisance, 
regulation would also provide solutions for consumer protection issues, such 
as quality control of cannabis in terms of the use of fertilizers and pesticides, 
access barriers such as age limits and maximum amounts to be purchased per 
user per day, week or month, and controls on the THC and CBD contents 
of cannabis. Additional benefits are to be found in more targeted prevention 
and detection of problematic use, and improved referrals to treatment for 
problematic users.

As others have argued (Chatwin, 2007), European cannabis policy might 
best develop through a model of “multi-level governance,” a style of govern-
ance with increasing traction within the EU, in particular regarding social 
policies. In this model, multiple actors at multiple levels are engaged, and 
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specific details of governance are decentralized and may diversify under EU 
guidelines. Pragmatic policies are developed at the local level, encouraging 
greater involvement from citizens. Advocates hope that, “A system of multi-
level governance would allow initiatives to develop at the local level with 
power following a bottom-up structure,” as opposed to top-down solutions 
that do not fit local and regional needs (Committee of the Regions, 2014). 
Given the already wide diversity of drug policies in Europe, different local 
cannabis regulation regimes could then be judged on their effectiveness, 
leaving local authorities room to maneuver, develop innovative solutions 
adapted to local circumstances, and customize national policies to their par-
ticular circumstances. The principles of proportionality and subsidiarity 
within the EU, which respect the different approaches of European countries 
due to historical and cultural differences, seem to be gaining momentum (De 
Witte, 2013), although potential cross-border effects of changes to cannabis 
policy may continue to present an obstacle.

While the scientific experiments currently proposed in several European 
countries could be characterized as “policies of last resort” in the face of a 
deadlock at the level of national regulation, it is possible that this deadlock 
may be broken in the coming years and that national level policy change 
could follow. In that case, instead of opting for regulated local cannabis 
markets, local customization might entail that municipalities acquire the right 
to opt out of regulation, as is happening in US states like Washington and 
Colorado that legalized and regulated cannabis at the state level. In the 
 Netherlands, “local customization” is already an established guiding principle, 
with most municipalities opting out of allowing coffeeshops, while in 
Germany, cannabis decriminalization policies at the state level differ signifi-
cantly. In other European countries, policies also vary widely at the local or 
regional level. The future may well be in “local customization” of policies 
that fit particular circumstances under more general national legislation and 
prosecutorial guidelines. Local pilot projects might well develop into locally 
customized regulatory models, giving opponents of cannabis regulation the 
option of opting out or differentiating policies. This flexibility may soften 
opposition to more liberal cannabis policies, allowing for more nuanced 
accommodation to the different needs of cities, towns or regions with very 
different needs, demographics, histories and political visions.

Such an approach would require an international and national political 
consensus to adjust national laws and guidelines to give local authorities room 
for maneuver. In order to achieve a workable solution, the three levels of 
governance need to find a structure where the current top-down decision-
making process (the dictate of multilateral rule-setting by UN conventions 
and EU legislation) is counterbalanced by a bottom-up “reality check” by 
local authorities and is able to take into account local experiences of what 
works and what does not work. Whether such a change would be possible at 
the international level is another question, given the current dynamics at the 
United Nations (Bewley-Taylor and Martin Jelsma, 2016). While a global 
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consensus on cannabis policy reform is unimaginable at the moment, a group 
of like-minded states seriously considering legal regulation of the recreational 
cannabis market might be obliged to challenge the current status quo in the 
UN drug control system by modifying its obligations through a process 
known as inter se modification. Through an inter se modification of the UN 
drug control conventions, such a reform-minded group could conclude 
agreements among themselves that permit the production, trade and consumption 
of cannabis for non-medical and non-scientific purposes, while minimizing 
the impact on other states and on the goals of the drug conventions (Jelsma, 
Boister, Bewley-Taylor, Fitzmaurice and Walsh, 2018; Blickman, 2018).

The concept of local customization could be part of such an inter se agree-
ment, to which it also has certain theoretical parallels. Although most scholars 
conclude that decentralization as such is not a panacea for effective policies, 
and although critics have identified important risks in relation to exacerbating 
regional inequalities, the experiences of cities in promoting harm reduction 
policies in the 1990s have shown the possibilities of this strategy. The organ-
ized action of a group of cities led to those policies being accepted at the 
national, and increasingly, at the international level. While contemplating 
steps towards local customization, policymakers could also take into account 
the experiences of international businesses, drawing on their strategic insights 
in order to achieve effective, efficient and fair policies. Some useful guiding 
questions are raised which, taking into account the fundamental differences 
between business and political governance, might nonetheless be useful in 
considering the question of what could be delegated to which level of gov-
ernance and what could be customized locally. For effectiveness, the question 
revolves around the extent to which policies could be set as formal regula-
tions or as flexible guidelines. For efficiency, the key question revolves 
around the extent to which policies could be universally standardized or 
locally customized. And, for the question of how to locate the power to 
develop policy at the suitable level, the question is whether policies should be 
centrally mandated or locally delegated (Begley and Boyd, 2003). The 
immense diversity of practical and political contexts at the local and regional 
level within Europe, and the demonstrated commitment of sub-national 
authorities to developing their own locally adapted solutions, speaks to an 
untapped resource for policy development. Better harnessing this knowledge, 
experience, and innovation and facilitating local customization – while not 
ignoring political contention between and within the levels of governance – 
may yet offer a promising path towards elegant compromises and, ultimately, 
a more effective and humane cannabis policy for Europe.

Notes
1 Tom Blickman and Catherine Sandwell are researchers at the Transnational Insti-

tute (TNI), based in Amsterdam. The research for this chapter is part of the project 
‘Comparative Analysis of Cannabis Regulation Models in Europe’, made possible 
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through the grant ‘New Approaches in Harm Reduction Policies and Practices’ 
(NAHRPP), provided by the European Union (European Commission, DG 
Migration and Home Affairs) and co-funded by the Open Society Institute. Local 
research was conducted by Xabier Araña (Universidad del Pais Vasco), Heino 
Stöver (Frankfurt University of Applied Sciences), Dirk Korf (Bonger Institute, 
University of Amsterdam), Maj Nygaard-Christensen and Vibeke Asmussen Frank 
(Centre for Alcohol and Drug Research, Department of Psychology and Behavi-
oural Sciences, Aarhus University) and Tom Decorte (Department of Criminology, 
Penal Law and Social Law, Ghent University). Any errors of fact or judgement 
remain those of the author.

2 Since 2001, all drugs, including cannabis, have been decriminalized in Portugal. It 
is no longer a crime to acquire, possess or use cannabis. The threshold for possession 
has been set to 10 days of personal use, or 25 grams, for cannabis. Administrative 
sanctions can still be applied by Commissions for Drug Addiction Dissuasion – 
often composed of a lawyer, a doctor and a social assistant. These commissions 
provide information, discourage people from using drugs and refer users to the 
most suitable options, including, if required, treatment.
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Lessons from alcohol, 
tobacco and legal highs





9 Lessons learned from the 
alcohol regulation perspective

Tim Stockwell, Norman Giesbrecht, Adam Sherk, 
Gerald Thomas, Kate Vallance and Ashley Wettlaufer

Introduction

Perhaps appropriately (though doubtless later than our editors would have 
liked), we began writing this chapter on a momentous day for cannabis 
policy in Canada: Wednesday October 17, 2018, the day non-medical canna-
bis use and sale was legalized. It is certainly a time for reflection on what this 
means for the future of substance use patterns, benefits and harms; and we 
know that the world is watching. As municipal, provincial and federal regu-
lators are scrambling to develop policy and practice, teething problems 
abound. In the city of Victoria, for example, it was impossible to buy canna-
bis at all as the “grey market” (i.e. previously illegal dispensaries previously 
tolerated) were initially encouraged to close until they could get an official 
license to sell cannabis for recreational purposes, a process estimated to take at 
least one month. There was only one government-owned store in the whole 
of British Columbia (in distant Kamloops) that was ready to sell product to 
the queues that started in the early hours of October 17th.

As a group of researchers who have been immersed in the world of 
alcohol policy and epidemiology for several decades, we have been suggesting 
that our provincial and territorial governments learn from the successes and 
failures now well documented with alcohol policies, both in Canada and in 
other countries. What we see, however, is an enthusiasm to allow the private 
sector to take the reins in many Canadian jurisdictions, with governments 
largely taking a backseat to enjoy the ride (and the revenues), albeit with 
some restrictions on packaging and requirements for health warnings.

In this chapter, we will reflect on some of the lessons that can be learned 
from international experiences with regulating alcohol distribution and sale. 
We will try to present the case that the private sector should not be entrusted 
with full responsibility for selling potentially hazardous products like alcohol, 
tobacco and cannabis – at least not for off-premise consumption (i.e. liquor 
store sales). In an ideal world, we suggest that the various public interests are 
best served and balanced by government-owned substance retailers with 
direct responsibility for sales and distribution, and which report to ministries 
concerned with health and social welfare, like, for example, the Finnish and 
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Swedish alcohol monopolies (Stockwell, Sherk, Norstrom, Angus, Ramstedt, 
Andreasson and Makela, 2018; Stockwell, Wettlaufer, Vallance, Chow, 
 Giesbrecht, April and Thompson, 2018). We believe this could usefully 
incorporate responsibility for all the legal psychoactive drugs now used recre-
ationally in Canada, i.e. alcohol, tobacco and cannabis.

Similarities and differences between alcohol  
and cannabis

Before embarking on the exercise of what cannabis policymakers might learn 
from alcohol, it is important to first reflect on some of the basic similarities 
and differences between these two popular psychoactive substances. There 
are many similarities. First, both are complex substances in which the psycho-
active ingredients (mainly tetrahydrocannabinol, or THC, in cannabis and 
ethanol in alcohol) are present in varying concentrations. Both are claimed to 
have medicinal properties but are also known to place users at risk of both 
acute harm from impairment and also longer term risk of serious disease and 
dependence (Sherk, Stockwell, Chikritzhs, Andréasson, Angus, Gripenberg 
and Woods, 2018; National Academies of Sciences, Engineering, and Medi-
cine, 2017). Many medicinal properties of cannabis are thought to be associ-
ated with another ingredient, cannabidiol or CBD, which has only mildly 
psychoactive properties. While there is some evidence to suggest that the 
effects of THC may be moderated by the presence of CBD, this evidence is 
at best mixed and the US Academy of Sciences’ report on cannabis identifies 
THC as the major ingredient posing a risk to both health and safety (National 
Academies of Sciences, Engineering, and Medicine, 2017).

Undoubtedly, there is more complexity and variability in how different 
modes of administration result in different concentrations of THC blood 
versus alcohol. The standard drink method of recording alcohol intake in 
many countries takes account of different alcohol concentrations in different 
types of beverage, e.g. 0.5 percent in some low alcohol beers versus 99 
percent in some illicit forms of alcohol. However, the speed with which 
THC enters the bloodstream variously from smoking or vaping versus eating 
cannabis and the duration of effects will vary. Rough conversion factors 
calculated for different forms of smoked cannabis equivalent to “standard 
joints” have been described (Zeisser, Thompson, Stockwell, Duff, Chow, 
Vallance and Lucas, 2012) and it may be possible to estimate approximate 
equivalents for edible sources. Of course, there are large individual differ-
ences due to body weight, tolerance and other factors determining blood 
alcohol concentrations as well, but to a lesser degree than applies for cannabis 
(Macdonald, 2018).

Both are also commonly used “recreationally” to experience social facilita-
tion, relaxation and improved mood (Patrick, Schulenberg, O’Malley, Johnston 
and Bachman, 2011). There is also evidence that their use can be both relat-
ively interchangeable (i.e. one substance can substitute for the other) and 
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complementary (i.e. there may be synergistic effects from combined use) 
(Subbaraman, 2016).

While there is evidence that the combined use of alcohol and cannabis poses 
special risks, e.g. for impaired driving (Asbridge, Wickens, Mann and Cartwright, 
2017), a key difference between the two substances is in the extent of their 
capacity to cause harm, both directly to consumers and to others. Expert 
opinion tends to rank alcohol far higher on a continuum of risk than cannabis. 
For example, Nutt et al. (Nutt, King and Phillips, 2010) used a Delphic 
method to compare the relative harmfulness of 20 psychoactive substances, 
ranking alcohol first (or in the top three) and cannabis was among the least haz-
ardous, both to users and those around them. Using more precise, quantitative 
measures, a recent Canadian exercise estimated the harms and economic costs 
uniquely associated with eight categories of psychoactive substances (Canadian 
Substance Use Costs and Harms Scientific Working Group, 2018). The eco-
nomic costs from alcohol at $14.6 billion in 2014 exceeded those of any other 
individual substance, including $2.8 billion estimated for cannabis. The harms 
contributing to these costs are also in stark contrast, with about 850 deaths 
attributed to cannabis use versus 14,800 for alcohol (Canadian Substance Use 
Costs and Harms Scientific Working Group, 2018). Of course, at a population 
level, alcohol use is more prevalent than cannabis use (by a factor of four or 
five) – but for an individual user, its potential for harm is still far greater than 
that for cannabis. Some 50 major categories of illness and injury are attributable 
to alcohol versus maybe four for cannabis: cannabis use disorders, impaired 
driving injuries, lung diseases and psychotic illness (Canadian Substance Use 
Costs and Harms Scientific Working Group, 2018; Fischer, Imtiaz, Rudzinski 
and Rehm, 2016; Sherk et al., and 2018; National Academies of Sciences, 
Engineering, and Medicine, 2017). Nonetheless, one commonality is that the 
risk of these potentially serious harms will follow a dose response relationship 
such that greater exposure to ethanol or THC leads to a higher risk of acute 
and chronic health and safety issues (Macdonald, 2018; Sherk et al., 2018; 
Zeisser et al., 2012). In the case of the risk for lung disease associated with 
 cannabis use, however, it is not the presence of THC but a range of other car-
cinogens present in cannabis smoke that exposes the user to risk (Callaghan, 
Verdichevski, Fyfe and Gatley, 2017).

The availability and the single distribution theories  
of alcohol consumption: do they apply to cannabis?

Two key theoretical concepts underpinning modern understandings of the 
effects of alcohol policies on consumption and harm are the following:

1 Availability Theory: the greater the physical and economic availability of 
alcohol, the higher the per capita consumption (Babor, Caetano, Casswell, 
Edwards, Giesbrecht, Graham, and Rossow, 2010; Edwards, Anderson, 
Babor, Casswell, Ferrence, Giesbrecht and Skog, 1994);
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2 Single Distribution Theory: the greater the per capita consumption in a 
population, the more heavy drinkers are in that population (Ledermann, 
1956; Skog, 1985) and hence more alcohol-related harms (Sherk et al., 2018).

Together, these two foundational ideas contribute to what is sometimes 
referred to as the Total Consumption Model, or the idea that an effective and 
efficient way to reduce alcohol-related harms is to reduce the total per capita 
consumption in a given population. Over the past 50 plus years, evidence for 
these two core principles has accumulated and strengthened, albeit with some 
interesting and quite specific advances in understanding. “Availability 
Theory” was initially understood in very general terms, e.g. higher prices and 
fewer liquor outlets result in less consumption (Edwards and Oliphant, 1992). 
There is also now a more nuanced appreciation of the role of local contexts 
in determining precise impacts on local patterns of alcohol use and types of 
related harm (Stockwell and Gruenewald, 2001). As the published research 
evidence mounts on the outcomes of numerous natural policy experiments 
around the world, much greater resolution and specificity is possible 
regarding how best to implement such policies. For example, in terms of 
pricing strategies, we now know that setting a minimum price per standard 
drink indexed to the cost of living may be one of the most effective policies 
available for reducing alcohol-related harm (Bruun, Edwards, Lumio, 
Makela, Pan, Popham and Osterberg, 1975; Thomas and Wettlaufer, 2017). 
There is some evidence that government-owned liquor stores will mean less 
alcohol consumption and harm than will a similar number of privately-
owned liquor stores in the same area (Stockwell, Wettlaufer, et al., 2018; 
Stockwell, Zhao, Macdonald, Vallance, Gruenewald, Ponicki and Treno, 
2011), though this likely depends on the extent to which government-owned 
outlets are managed to maximize profits versus protecting health and safety.

There have also been significant advances in relation to the Single Distri-
bution Theory of Alcohol Consumption linking the number of heavy users 
to the average consumption of a population. Initially proposed by Ledermann 
in 1956 (Ledermann, 1956), Single Distribution Theory was importantly 
extended by Ole-Jørgen Skog throughout the 1980s (Skog, 1985). Skog 
developed the “collectivity of drinking,” a social extension of Ledermann’s 
original theory, which posited that alcohol consumption occurs largely in 
groups and that the behavior of an individual within the group is very 
strongly influenced by the behavior of the group itself. Skog, like Ledermann, 
adopted the “laws of proportional effects” (Skog, 2006), which have the 
property of predicting a highly skewed drinking distribution (which, in prac-
tice, is always the observed shape). Mathematically, this was formalized by 
predicting that this distribution would follow the shape of a lognormal curve 
(Skog, 2006). More recently, pioneering work by Rehm and colleagues has 
developed and tested empirically a more precise formulation of this relation-
ship using data from more than 60 countries (Kehoe, Gmel, Shield, Gmel 
and Rehm, 2012). This work shows that it is only necessary to know the 
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number and average consumption of a population of drinkers to be able to 
accurately predict proportions of low, medium and high-volume consumers, 
with these proportions following a Gamma distribution; a curve in the log-
normal family of distributions.

The Single Distribution Theory posits that an effective way to reduce the 
number of heavy drinkers and mitigate alcohol-related harms is to reduce 
total population alcohol consumption. Next, Availability Theory provides a 
series of policy pathways that policymakers may consider in order to achieve 
this goal, with pricing strategies (economic availability) and constraints on 
physical availability (such as outlet density and days and hours of sale) consist-
ently ranking highly in terms of effectiveness (Babor et al., 2010).

So, will these principles also apply to cannabis consumption? There is 
already some early work indicating that Availability Theory may apply 
equally well to cannabis as to alcohol markets. For example, Freisthler and 
Gruenewald (and 2014) have found significant relationships between the 
density of cannabis outlets in a population and overall levels of use. There is 
every reason to believe that cannabis will behave like other commodities such 
that frequency and quantity of use in a population will be responsive to 
market prices (Caulkins, 2012). We do of course need further research on the 
intersections between cannabis policies, consumption and harm but it seems a 
reasonable starting place to assume the underlying relationships may closely 
resemble those that have been found to apply for alcohol policies (Babor 
et al., 2010). In the rest of this chapter, we will try to pursue the general idea 
that cannabis policymakers should look carefully at what has been learned in 
the general area of alcohol policy, with specific reference to four policy 
levers. Two of these have some of the most unambiguous evidence both of 
effectiveness and broad scope of public health and safety impact, namely, 
pricing/taxation and physical availability (Stockwell, Wettlaufer, et al., 2018). 
Two others, direct government market controls and health messaging, can be 
used to facilitate the implementation of other effective strategies (Stockwell, 
Wettlaufer, et al., 2018). There are other policy domains where learnings 
might be generalized from alcohol to cannabis, such as deterrence of impaired 
driving, restrictions on marketing and advertising, enforcement of laws 
regarding underage use and service to intoxicated customers and the value of a 
comprehensive government strategy straddling all of these domains (Giesbrecht, 
Wettlaufer, Simpson, Vallance, Stockwell, Asbridge and Thompson, 2015; 
Stockwell, Wettlaufer, et al., 2018). We suggest that the four domains 
selected are among those with the greatest evidence and have the greatest 
potential collectively for population-wide impact.

Policy domain 1: what can be learned from  
alcohol pricing and taxation strategies?

Of all the policy instruments available to governments to limit hazardous use of 
alcohol and related harms, those that directly influence prices are potentially 
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the most powerful. In essence, alcohol is like nearly all consumer products in 
that its consumption is sensitive to price (Babor et al., 2010; Meier, Purshouse 
and Brennan, 2010; Sharma, Sinha and Vandenberg, 2017; Wagenaar, Tobler 
and Komro, 2010). Systematic reviews suggest that a 10 percent increase in 
alcohol prices will be associated with a 4 percent to 5 percent reduction in 
consumption (Gallet, 2007; Wagenaar, Salois and Komro, 2009; Wagenaar 
et al., 2010). However, beyond the very general and well-established prin-
ciple that higher alcohol prices mean less consumption, there is much com-
plexity and a myriad of choices to be made about how to best apply such 
policies to improve public health outcomes.

Alcohol is a complex commodity such that in most mature markets there 
are many thousands of products available, varying in price, strength, bever-
age type, container size and quality (Gruenewald, Ponicki, Holder and 
Romelsjo, 2006; Stockwell, Pakula, MacDonald, Buxton, Zhao, Tu and 
Duff, 2007). The main policy levers available in most countries are (1) 
excise taxes (usually set by national governments) which must be paid by 
retailers and distributors on purchases directly from manufacturers; (2) sales 
taxes paid by the consumer at point-of-sale and transferred by the retailer to 
a state/provincial or national government; and (3) minimum or “floor” 
prices which prohibit the sale of alcohol below a particular price for some 
kind of measure of product quantity, e.g. a “standard drink.” Each of these 
types of pricing or taxation measure can be applied differently (separately or 
in combination) and with potentially quite different outcomes for con-
sumption and related harms. As outlined by Thomas and Wettlaufer (2017) 
and Stockwell and colleagues (2007), the key issues to consider are as 
follows:

Excise and sales taxes: principles to consider

1 Are they calculated per liter of beverage, per liter of absolute alcohol (or 
per standard drink) or as a percentage of the value of the product con-
cerned? From a public health and safety point of view, it is the amount 
of pure alcohol (i.e. ethanol) consumed which places drinkers at risk of 
disease and injury in a dose-dependent fashion (Rehm and Shield, 2014). 
Thus, it follows that directly taxing alcohol content provides a financial 
incentive for consumers to reduce their overall consumption of alcohol 
(Stockwell and Crosbie, 2001; Stockwell, Zhao, Giesbrecht, Macdonald, 
Thomas and Wettlaufer, 2012).

2 Are they applied comprehensively and equitably across all types of alcoholic 
product? It should not be cheaper, for example, to purchase a standard drink 
or unit of 8 per cent than 4 percent strength beer, as is often the case. Nor 
should a malt-based drink of 8 percent be cheaper than a wine or spirit-based 
drink of the same strength – which is also often the case.

3 Is the tax rate charged sufficient to give meaningful incentives for con-
sumers to choose lower-strength varieties?
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4 Is the price/tax charged indexed to the cost of living? Over time, excise 
taxes charged at a fixed rate per liter of ethanol will decline in real terms. 
In some US states, the failure to increase excise taxes has rendered them 
so low as to be meaningless, e.g. one penny per gallon.

Applying this analysis to cannabis, it follows that in the increasing number of 
legal cannabis markets, taxation rates should be based on the total volume  
of THC in the product, not just the percentage of THC or the weight of 
product alone. Again, understanding the rationale for this approach to canna-
bis taxation and its communication might be facilitated by the wide use and 
communication of a standard unit or “joint” of cannabis, e.g. 0.25 g contain-
ing 8 percent THC (Zeisser et al., 2012). Given the different routes of 
administering cannabis and their implications for the metabolization of THC, 
thought will be needed as to how best to apply such a system for edibles as 
well as smoked or inhaled varieties (National Academies of Sciences, 
Engineering, and Medicine, 2017). Cannabis taxes applied at a rate per 
standard unit or “joint” thereby incentivize consumers to both use modest 
amounts of THC overall and to select lower-strength varieties. Further, these 
“volumetric” cannabis taxes would need to be indexed to the cost of living 
to avoid losing their effectiveness over time. Consideration might also be 
given to having lower taxes paid to safer forms of administration of cannabis 
in terms of reduced risk of lung disease, e.g. via the use of vaporizers.

Minimum or “floor” prices

Following six years of legal battles through the highest courts in Europe and 
the UK, Scotland’s government introduced a minimum price for alcohol of 
50p for a UK “unit” (8 g ethanol) from May 1, 2018. Throughout this 
lengthy process, scientific evidence for the effectiveness of minimum pricing 
as a means of targeting regular heavy drinking and reducing alcohol-related 
harm received the highest possible levels of scrutiny. A recent comprehensive 
review of the evidence for minimum pricing concluded that there was strong 
evidence that many of the Bradford Hill criteria for causality have been met, 
although replication studies outside of Canada are required (Boniface, Scannell 
and Marlow, 2017).

In a landmark decision, the Scottish courts determined that “minimum 
unit pricing” (MUP) was a proportionate, targeted and effective public 
health strategy. Other jurisdictions in Europe, the UK and Australia are fol-
lowing Scotland’s example to introduce MUPs, e.g. the Republic of 
Ireland, Australia’s Northern Territory (Northern Territory Government, 
2018), Wales and Northern Ireland. The evidence for the effectiveness of 
minimum pricing rests variously on formal evaluations of different 
minimum pricing policies that have been operating in Canada for several 
decades (Stockwell, Auld, Zhao and Martin, 2012; Stockwell, Zhao, 
Martin, Macdonald, Vallance, Treno and Buxton, 2013), survey data 
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showing that heavier drinkers select the cheapest alcohol (Kerr and Greenfield, 
2007) and modelling studies (Holmes, Meng, Meier, Brennan, Angus, 
Campbell-Burton and Purshouse, 2014) designed to estimate impacts of 
different rates of minimum pricing on consumption, harms and economic 
costs in particular jurisdictions.

Thomas and Wettlaufer (and 2017) outlined similar principles for the 
application of minimum pricing as for alcohol excise taxes listed above, i.e. 
that they are applied at a rate per standard drink (or “unit”) of alcohol, they 
are applied comprehensively to all beverage types and at a significant level 
that is indexed to the cost of living. Exactly the same principles should be 
considered in the setting of minimum prices for standard units/joints of THC 
to limited availability and affordability of very cheap, high-strength THC 
cannabis.

It is frequently argued that when a cannabis market is legalized that it is 
necessary to keep legal prices low in order to compete with the black market. 
From a public health and safety point of view, it may be an error to take this 
idea to an extreme. Taken to its logical conclusion, it follows that prices of 
legal cannabis need to be as low as possible to extinguish the black market 
almost completely. Saturating the market with cheap legally-sourced cannabis 
will likely lead to greater overall consumption and uptake of cannabis use in 
the population – on the plausible assumption that market saturation has not 
already occurred with partial or full prohibition. At the other extreme, 
having a very restricted range of cannabis products at very high prices will 
severely limit the size of the legal market and the potential to regulate canna-
bis in the public interest. As with alcohol, there will be a sweet spot in every 
market where high-quality products of known quantity and THC/CBD 
content that do not risk criminal prosecution will be preferred to black 
market products of unknown quality. This will likely be at a higher price 
than some black-market supplies but will still offer the opportunity of a size-
able market capable of being regulated according to principles that advance 
public health and safety.

Of course, such specific policies as outlined above have little meaning in 
the great majority of jurisdictions that completely prohibit the sale and con-
sumption of cannabis. These principles can, however, be applied to a limited 
degree in markets where cannabis is made available for supposedly “thera-
peutic” or “medicinal” purposes. Acknowledging that while there are likely 
some therapeutic benefits for some people from the use of cannabis, nonethe-
less medicinal sources often also supply substantial amounts of cannabis for 
recreational purposes (Cerdá, Wall, Keyes, Galea and Hasin, 2012). Product 
prices could be set by factoring in the number of standard units of THC. 
Beyond that, if the ultimate aim of law enforcement in illegal markets is to 
reduce harms from cannabis use, then there may be a case for targeting 
enforcement strategically towards certain products to influence prices so that 
(1) they are not too low and (2) prices of stronger and riskier products 
increase through reduced supply.
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Policy domain 2: what can be learned from policies 
that influence the physical availability of alcohol?

The physical availability of alcohol is determined by the “density” of liquor 
outlets in a particular region and by the days and hours such outlets are 
allowed to trade. Many studies have documented strong associations between 
changes in the density of liquor outlets and changes in rates of alcohol con-
sumption and related harm (Popova, Giesbrecht, Bekmuradov and Patra, 
2009; Stockwell, Zhao, Macdonald, Pakula, Gruenewald and Holder, 2009; 
Stockwell et al., 2011; Stockwell et al., 2013; Zhao, Stockwell, Martin, 
 Macdonald, Vallance, Treno and Buxton, 2013). Hahn, Middleton, Elder, 
Brewer, Fielding, Naimi and Campbell (2012), Popova et al. (2009) and 
Burton, Henn, Lavoie, O’Connor, Perkins, Sweeney and Sheron (2017) 
have each reviewed the large literature on alcohol availability and concluded 
there is good evidence that these relationships hold for both off-premise and 
on-premise liquor outlets. Specific alcohol-related harms found to be associ-
ated with the density of liquor outlets include fatal and non-fatal injuries from 
violence, road crashes and self-harm suicide (Giesbrecht et al., and 2015; 
Popova et al., 2009). Livingston (2008) studied the effect of outlet density on 
assault rates in Melbourne, Australia, concluding there may be a critical 
threshold of bar density above which risks of violence are especially likely to 
increase.

Policy experiments have also indicated that adding an extra day of trading 
(e.g. Saturday or Sunday) is usually associated with both increased per capita 
alcohol consumption (Sherk et al., 2018) and also increases in some acute 
forms of alcohol-related harm (Norstrom and Skog, 2005). An Organization 
for Economic Co-operation and Development (OECD) review concluded 
that reducing both off-premise and on-premise trading hours can be cost-
effective strategies, especially in densely populated areas and if the trading 
hours are enforced (Sassi, 2015).

A detailed analysis of widely differing rates of outlet density in British 
Columbia has provided evidence of a decreasing marginal effect on levels of 
alcohol consumption such that each unit increase in density leads to increas-
ingly small increases in consumption (Stockwell, Sherk, et al., 2018). Finally, 
it is also important to note related literature documenting the substantial 
problems that can occur in entertainment districts of medium or large cities. 
Some excellent case studies of this phenomenon have been conducted in 
Australia, e.g. in Surfers Paradise, Queensland (Andrade, Homel and Townsley, 
2016). Extreme public health and safety issues can arise when a large number 
of bars and clubs compete for the custom of crowds of young people out on 
the town where drinking has a central role in their socializing. Fierce local 
competition for customers can drive down both prices and standards of 
service so that, in some instances, heavily discounted or even free alcohol is 
available in at least one outlet at almost any time of night or in the early hours 
of the morning. Furthermore, there can be strong pressure on managers and 
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serving staff to encourage service to intoxicated customers and to turn a blind 
eye to aggressive or potentially aggressive behaviors from their highest-spending 
customers.

As mentioned above, there is already emerging evidence that the popula-
tion density of cannabis outlets can be related to measures of cannabis con-
sumption (Freisthler and Gruenewald, 2014). One consideration here is that 
specific relationships between types of alcohol outlet and types of alcohol-
related harm should also be relevant for cannabis markets. The densities and 
hours of trading for on-premise liquor outlets (bars and restaurants) have been 
related to acute alcohol-related harms, namely violence and road crashes 
(Kypri, Jones, McElduff and Barker, 2011). The densities of off-premise 
liquor stores have been related to changes in general population consumption 
(Sherk et al., 2018) which in turn can be related to rates of chronic alcohol-
related diseases (Stockwell, Sherk, et al., 2018). The dimension of acute 
versus chronic harm is also likely to be relevant for cannabis markets. Thus, 
population densities for on-premise cannabis consumption (e.g. cafés) are 
likely to be related to acute outcomes – in the case of cannabis this is unlikely 
to be related to rates of public violence but more likely to be related to rates 
of road crashes due to cannabis impairment. Population density rates of can-
nabis outlets for off-premise sales (likely the great majority of cannabis sold) 
will be most likely related to levels of population consumption and also rates 
of chronic disease associated with cannabis use, for example lung diseases 
(National Academies of Sciences, Engineering, and Medicine, 2017). The 
related issue of the extent to which cannabis might be sold in the same 
outlets as alcohol will be discussed below.

As discussed later, a larger question potentially overshadowing these con-
siderations is the extent to which increased cannabis use arising from the 
above causes might substitute for alcohol, a more harmful substance.

Policy domain 3: what can be learned from 
government controls of alcohol markets?

Full or partial government monopolies on the sale and/or distribution of 
alcohol can still be found in 17 US, 13 Canadian, 5 Scandinavian and 1 
Indian jurisdiction (Stockwell, Sherk, et al., 2018). Increasingly, there is 
political pressure in these regions to privatize existing alcohol monopolies 
and there is a trend towards permitting more alcohol and more beverage 
types for sale in private liquor stores and/or grocery stores (Holder, Kuhl-
horn, Nordlund, Österberg, Romelsjo and Ugland, 1998; Stockwell, Sherk, 
et al., 2018).

The US and Canadian monopolies were mostly set up in the 1920s and 
1930s after the repeal of alcohol prohibitions in various states and provinces. 
The idea originally was to tightly regulate sales in order to balance consumer 
demand for access against concerns about health and safety. At the present 
time, the overriding missions of these government alcohol monopolies appear 



Lessons learned from alcohol regulation  221

to be protecting government revenues rather than the public’s health and 
safety. This is indicated by the fact that nearly all North American monopo-
lies report to ministries concerned with finance rather than health or safety 
(Giesbrecht, Wettlaufer, Walker, Ialomiteanu and Stockwell, 2012). Just two 
Scandinavian monopolies report to ministries of health and social affairs: 
Finland and Sweden (Stockwell, Sherk, et al., 2018).

Comprehensive and systematic reviews confirm that privatization of retail 
alcohol sales is usually associated with substantial increases in per capita 
alcohol consumption (Babor et al., 2010; Hahn et al., 2012). A study by 
Ramstedt (2002) examined the re-monopolization of medium-strength beer 
in Sweden and found evidence that reversing privatization led to reduced 
alcohol-related harm. In a detailed local area-level analysis of a Canadian 
province during a period of rapid privatization of government monopoly 
retail stores, it was found that greater increases in the density of privately 
owned stores were associated with significantly higher per capita alcohol con-
sumption (Stockwell et al., 2009), alcohol-attributable mortality (Stockwell et 
al., 2011) and morbidity (Stockwell et al., 2013). There is also literature from 
a number of countries showing that retail staff in government monopoly 
liquor stores are more likely to check and are more efficient at checking for 
potentially underage customers (Harding, Hingson, Klitzner, Mosher, 
Brown, Vincent and Cannon, 2016).

A recent modelling study sought to estimate likely impact of privatizing 
the Swedish alcohol monopoly, Systembolaget, on per capita consumption 
(Stockwell, Sherk, et al., 2018). Table 9.1 below provides the resulting estim-
ates of changes in per capita consumption that would occur in Sweden were 
key policies to change under two plausible privatization scenarios. In Scen-
ario 1, government-run stores were replaced by an equal number of private 
stores resulting in a 20 percent increase in consumption. In Scenario 2, a 31 
percent increase in consumption was estimated if alcohol was available for 
sale in all grocery stores.

The implications of such changes in consumption for tangible harms were 
estimated based on published meta-analyses of a range of alcohol consump-
tion and disease risk relationships using the state-of-the-art International 
Model of Alcohol Harms and Policies (InterMAHP) platform (Sherk, Stockwell, 
Rehm, Dorocicz and Shield, 2017). For example, replacing government 
stores with grocery store alcohol sales was estimated to result in 76 percent 
more deaths and 42 percent more hospital stays per year, as a result of these 
estimated increases in total alcohol consumption.

The main reasons for these profound impacts on public health and safety 
estimated from monopolizing or privatizing alcohol markets is that govern-
ment monopolies provide readily available and direct controls over the very 
policies which have most impact on consumption and related harm, i.e. 
pricing, availability and advertising/marketing (Giesbrecht, Wettlaufer, 
Simpson, April, Asbridge, Cukier and Vallance, 2013). In privatized systems, 
there are many more private commercial actors with the resources and 
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Table 9.1  Estimated changes in age 15+ per capita alcohol consumption for key  
policies and the overall change in consumption in two privatization scenarios

Policy lever Scenario 1:Specialty private  
liquor stores

Scenario 2:Alcohol sold  
in grocery stores

Density of outlets 9.47% (7.44%–11.58%) 16.43% (14.71%–18.19%)
Sunday trading 1.01% (–3.21%–5.27%) 1.18% (CI –3.70%–6.24%)
Extended trading 

hours
3.83% (3.31%–4.36%) 4.82% (CI 4.15%–5.48%)

Average prices –2.83% (–3.91%– –1.73%) –1.41% (–1.96%– –0.88%)
Minimum prices 13.34% (10.24%–16.44%) 16.67% (12.86%–20.55%)
Advertising/

Promotion
2.50% (0.27%–4.75%) 5.00% (0.58%–9.50%)

Change in Total 
Consumption 
(including 
unrecorded)

19.99% (15.34%–24.73%) 31.23% (25.12%–37.33%)

Source: Stockwell, Sherk et al., 2018.

incentives to lobby governments to relax restrictions on alcohol sales and 
tone down health and safety messaging to the public, e.g. through using 
warning labels. There is even evidence that alcohol monopolies can help 
reduce the acceptability of alcohol use in the general population (Abbey, 
Scott and Smith, 1993).

Put simply, the evidence suggests that the more efficient and competitive 
an alcohol market, the higher the per capita alcohol consumption. This 
results in more heavy drinking occasions across the whole population, along 
with more harm and economic costs. Government intervention in the free 
market is generally associated with reduced affordability and convenience of 
access, and better implementation of controls (e.g. sales to minors). Govern-
ment monopolies also allow ready access to critical policy levers that help 
directly reduce health and safety harms from the use of alcohol.

These conclusions are likely highly applicable to the increasing number of 
legal cannabis markets. In the next few years, the many natural policy experi-
ments unfolding across North America will yield more definitive answers. 
Across Canada’s 13 provinces and territories, a full range of regulatory models 
will be open for study, ranging from sales restrictions to government stores, 
mixed models allowing both government and private stores and fully privat-
ized retail systems. Interestingly, while pharmacies will be increasingly 
involved in the prescription of cannabis for therapeutic purposes (e.g. Shop-
pers Drug Mart, see https://cannabis.shoppersdrugmart.ca/en_CA), some 
Canadian pharmacists are also moving to get permission to prescribe alcohol 
for similar purposes as a means of supporting alcohol-dependent patients on 
Managed Alcohol Programs (Crowe, 2018; Pauly, Vallance, Wettlaufer, 
Chow, Brown, Evans and Stockwell, 2018).

https://cannabis.shoppersdrugmart.ca
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We suggest some of the main lessons to be drawn from experiences with 
government-controlled alcohol markets are as follows:

1 they will usually limit some of the excesses of private systems which 
sometimes encourage hazardous practices for health and safety as a result 
of competition between commercial rivals;

2 they provide easier access to the policy levers of pricing, outlet density/
trading hours, point-of-sale promotions and checks on sales to intoxi-
cated and underage customers;

3 government-run monopolies can be extremely popular with the general 
public, for example Systembolaget has been regularly voted one of Sweden’s 
most popular companies (Trolldal, 2015);

4 a government-run monopoly does not guarantee available policy mecha-
nisms will be employed for public health and safety purposes. Public 
health and safety are more likely to be prioritized in the situation, like in 
Sweden or Finland, where the monopoly reports to a ministry directly 
concerned with health and social affairs. Further, in comparison with 
other European countries with fully privatized systems, these alcohol 
monopoly countries tend to have lower levels of alcohol consumption 
and related harm (World Health Organization, 2019).

In Canada, the new government-controlled cannabis sales and distribution 
systems are mostly being run by the same agencies that manage the government 
monopolies for alcohol. This raises interesting questions about the advisability 
of selling both cannabis and alcohol from the same locations. Most jurisdictions, 
but not all, will be establishing separate shopfronts for each substance, given 
evidence of the potential for additional hazards of combined use of alcohol and 
cannabis (Asbridge et al., 2017). Regardless of the precise combination of sales 
and distribution systems, these arrangements should move public health and 
safety regulators and policymakers towards a more rational, evidence-based 
approach which treats each substance in accordance with established evidence 
for harmfulness. Government-run systems responsible for balancing consumer 
access against potential for health and safety harms should be expected to take a 
more objective approach to the relative harmfulness of different products, 
according to their alcohol and THC strengths, for example, and evidence of 
relative harmfulness (Canadian Substance Use Costs and Harms Scientific 
Working Group, 2018; Nutt et al., 2010). The substantial additional govern-
ment revenues, worth billions of dollars annually in developed countries, also 
raise realistic prospects of improved funding for prevention, treatment, health 
promotion and research to support better public health and safety outcomes. 
But again, the establishment of government control over the sale and distribu-
tion of psychoactive substances does not guarantee that revenue-raising will not 
take precedence over public health and safety objectives. Having such agencies 
report to ministries concerned with health and/or safety will be more likely to 
protect these broader objectives.
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Policy domain 4: health messaging on  
product labels and at point-of-sale

The WHO Global Information System on Alcohol indicates that in early 
2019, 47 countries mandate some kind of health warning out of the 194 
countries included. Of these, 41 require warnings about underage drinking, 
31 about impaired driving and 27 about drinking alcohol when pregnant 
(World Health Organization, 2019). Health messages on alcohol containers 
and at point of sale in retail stores have the potential to raise awareness of the 
health consequences of consumption. However, there is only limited evid-
ence of effectiveness for warning labels, for example (Babor et al., 2010; 
Burton et al., 2017), if they are implemented in isolation from other more 
effective strategies, e.g. restrictions on marketing and promotions. Most of 
this evidence to date is based on US research regarding the introduction of 
hard to read warning labels on bottles and cans as well as some point-of-sale 
signs in bars. These variously advise about the risks of drinking during preg-
nancy, while driving, risks of alcohol-use disorders and alcohol-related dis-
eases. Soon after their introduction, there was evidence that noticing the new 
labels prompted people to discuss health risks from drinking (Kaskutas and 
Greenfield, 1992) and may have led to some reduced inclinations to drink 
and drive (Greenfield, 1997). There was also evidence that health messages 
on containers have the special virtue of targeting heavier drinkers as they are 
more likely to see these labels (Greenfield, Graves and Kaskutas, 1999).

Petticrew, Shemilt, Lorenc, Marteau, Melendez-Torres, O’Mara-Eves and 
Thomas (2017) describe how alcohol labelling can influence alcohol consump-
tion and related harms via influencing complex causal systems of intercon-
nected psychological, behavioral, social, economic, legal and environmental 
factors. These factors are shaped by governments (e.g. licensing laws, container 
labelling and taxation), by consumers (e.g. patterns of alcohol consumption, 
perception of product risks) and by alcohol industry practices (e.g. advertising 
and promotions). As with tobacco control, it is insufficient to solely consider 
the potential for container labels to directly change population drinking behav-
iors and risks in isolation from other strategies and policies. It is relevant to also 
consider the potential impacts of labelled messages on more proximal indicators 
within the expected causal chain, e.g. the consumers’ awareness of alcohol-
related health risks and on intentions to quit or moderate alcohol use, both 
overall and in certain high-risk situations.

A new Canadian study examined the impact of the experimental introduc-
tion of health messages about cancer risks from drinking and low-risk drink-
ing guidelines (Hobin, Vallance, Zuo, Stockwell, Rosella, Simniceanu and 
Hammond, 2018). Specially developed, visible and colorful health messages 
significantly increased the awareness of liquor store customers about these 
twin issues from quite low levels, with approximately 25 percent being aware 
of either the cancer risk or national risk guidelines prior to the intervention. 
There is also other evidence of limited public awareness of the strong scientific 
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evidence for a connection between even low levels of alcohol consumption 
and increased risk of various cancers (American Society of Clinical Oncology, 
2017). Experimental studies concerning possible warning label messages 
suggest that clear information about cancer risks result in a product being 
seen less positively (Kersbergen and Field, 2017). Messages regarding cancer 
risk have also been shown to increase drinkers’ intentions to cut down on 
their consumption (Pettigrew, Jongenelis, Pratt, Liang, Slevin, Chikritzhs and 
Glance, 2016). A related point is that having higher awareness of cancer risks 
from drinking has been shown to be associated with greater support for more 
effective alcohol policies (Buykx, Li, Gavens, Hooper, Lovatt, Gomes de 
Matos and Holmes, 2016).

In addition to providing consumers with information about health risks 
and low-risk drinking guidelines, there is also a case for using messages on 
containers and at point of sale to improve knowledge of the alcohol content 
of beverages in terms of “standard drinks.” There is evidence from Australia 
and Canada (Hobin et al., 2018; Kerr and Stockwell, 2012; Osiowy, Stockwell, 
Zhao, Thompson and Moore, 2015) that adding labels to alcohol containers, 
which accurately depict their precise number of standard drinks, helps con-
sumers to understand how much they can drink while staying within low-
risk drinking guidelines. Further, consumers participating in these studies 
expressed strong support for the idea of adding standard drink labels to 
alcohol containers. The problem at present is that in most countries it is only 
a requirement to state the size of the container and its percent alcohol 
content by volume. Because of the increasing variation in strengths of 
different types of alcohol (e.g. beer can now be found with alcohol contents 
below 1 percent and above 20 percent), it is hard for people to quickly do 
the mental arithmetic to estimate the number of standard drinks in a con-
tainer that has an unusual strength or size (Osiowy et al., 2015).

Thus, such messages on alcohol containers and at point-of-sale signs can 
both be seen as serving a basic consumer right to know about health risks. 
They may also indirectly lead to greater public support for the introduction 
of more powerful, effective alcohol policies such as those that reduce con-
venience of access and affordability (Babor et al., 2010; Giesbrecht et al., 
2015).

We suggest that some of the lessons about health messaging on alcohol 
containers and at point of sale are directly applicable to how these media can 
be exploited for the promotion of health and safety around cannabis use. 
Some specific examples are listed below.

1 While the evidence for effectiveness of health messaging as a means of 
changing behavior at the level of the whole population is relatively weak, 
there is stronger evidence in relation to influencing intervening variables 
such as awareness of health risks, awareness of low-risk drinking guidelines, 
intentions to use a product more safely and the likelihood of discussing 
these issues with friends or family. It is perhaps unrealistic to expect such 
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a restricted communication strategy in isolation to effect measurable 
 population-wide behavior change. It is more realistic to expect specific 
benefits around particular types of risk that may result from use of the 
product, e.g. in relation to potential to impair driving.

2 Health messaging can help create a climate that supports the introduction 
and maintenance of more directly effective public health and safety-ori-
ented policies.

3 Just as it has become necessary to develop the concept of a “standard 
drink” measurement to variously facilitate the conduct of self-report 
surveys, communicate low-risk drinking levels, depict the alcohol 
content of different brands and apply pricing or taxation strategies at a 
rate per “unit” of alcohol, it may also be essential to introduce the 
concept of a “standard joint” or “unit” of THC (Macdonald, Stockwell, 
Reist, Belle-Isle, Benoit, Callaghan and Zhao, 2016; Zeisser et al., 2012).

4 Container labelling and point-of-sale messages are ideal media for target-
ing heavier users as they are significantly more likely to be exposed to 
these messages and to remember them.

It is clear from public discussions both in the media and in informal settings 
that there is a wide range of beliefs about the safety or harmfulness of canna-
bis, just as there is for alcohol. These range from viewing cannabis as equi-
valent to a harmless herb with some potential medicinal properties to, at the 
other extreme, a distorted view that it is more harmful than alcohol, a 
gateway to the use of more harmful illicit drugs and a major source of mental 
health comorbidity (Hall and Lynskey, 2016). The precise range of physical 
and mental health issues potentially caused by cannabis is by no means certain 
and more research is required (Callaghan et al., 2017; Canadian Substance 
Use Costs and Harms Scientific Working Group, 2018). However, con-
sumers have a right to the most balanced and accurate advice as is currently 
supported from expert reviewers of growing literature on this subject. Label-
ling and point-of-sale messaging can make valuable contributions to raising 
awareness and supporting evidence-based regulations aimed at protecting 
public health and safety around the use of cannabis.

Conclusions

There are some important commonalities around ways alcohol and cannabis 
can be used, while there are substantial differences in their relative degrees of 
harmfulness. In both cases, however, a careful government-regulated and 
controlled system of distributing and selling cannabis will likely produce 
better health and safety outcomes than will fully privatized systems where 
there will be incentives for encouraging high levels of use.

A well-regulated substance use authority responsible for the distribution 
and sale of psychoactive substances that are legally available for recreational 
use is an ideal that is, however, not in the least guaranteed by government 
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ownership. It is essential that the mission of such authority is well articulated 
and explicitly grounded in public health and safety as well as evidence-based 
principles for achieving these broad social purposes. Having such an authority 
report to government ministries concerned with health and/or safety is more 
likely to guarantee the realization of such objectives than those reporting only 
to ministries of finance or business.

The achievement of public health and safety outcomes can also be sup-
ported by ongoing monitoring of policy implementation as well as health and 
safety outcomes against objective criteria informed by a population health 
perspective (Stockwell, Wettlaufer, et al., 2018). The monitoring and evalu-
ation of health and safety outcomes should not be conducted one substance at 
a time in isolation but should examine outcomes across multiple substances, 
in particular those most commonly used such as alcohol, nicotine and canna-
bis with the goal of creating coherent policies.

The new wave of cannabis decriminalization and legalization, especially in 
North America, may herald an era in which the relative harmfulness of com-
monly used psychoactive substances can be viewed objectively and compara-
tively so that regulatory responses can be geared more precisely towards the 
most harmful products and patterns of use.

References

Abbey, A., Scott, R. and Smith, M. (1993). Physical, subjective, and social availability: 
Their relationship to alcohol consumption in rural and urban areas. Addiction, 
88(4), 489–499.

American Society of Clinical Oncology. (2017). Alcohol and cancer. The Lancet, 
390(10109), 2215.

Andrade, D., Homel, R. and Townsley, M. (2016). Trouble in paradise: The crime 
and health outcomes of the Surfers Paradise licensed venue lockout. Drug and 
Alcohol Review, 35(5), 564–572.

Asbridge, M., Wickens, C., Mann, R. and Cartwright, J. (2017). Alcohol, cannabis, 
and new drivers. Handbook of teen and novice drivers: Research, practice, policy, and direc-
tions, 191–210.

Babor, T., Caetano, R., Casswell, S., Edwards, G., Giesbrecht, N., Grube, J. & 
Rossow, I. (2010). Alcohol: No ordinary commodity – research and public policy – Revised 
edition. Oxford: Oxford University Press.

Boniface, S., Scannell, J.W. and Marlow, S. (2017). Evidence for the effectiveness of 
minimum pricing of alcohol: A systematic review and assessment using the Bradford 
Hill criteria for causality. BMJ Open, 7(5), e013497.

Bruun, K., Edwards, G., Lumio, M., Makela, K., Pan, L., Popham, R. and Osterberg, 
E. (1975). Alcohol control policies in public health perspective. Finland.

Burton, R., Henn, C., Lavoie, D., O’Connor, R., Perkins, C., Sweeney, K.  
and Sheron, N. (2017). A rapid evidence review of the effectiveness and cost- 
effectiveness of alcohol control policies: An English perspective. The Lancet, 
389(10078), 1558–1580.



228  T. Stockwell et al.

Buykx, P., Li, J., Gavens, L., Hooper, L., Lovatt, M., Gomes de Matos, E. and Holmes, 
J. (2016). Public awareness of the link between alcohol and cancer in England in 
2015: A population-based survey. BMC Public Health, 16(1), 1194–1206.

Callaghan, R., Verdichevski, M., Fyfe, T. and Gatley, J. (2017). Chapter e9 – Does 
cannabis use increase the risk of developing cancer in humans? In V.R. Preedy 
(Ed.), Handbook of cannabis and related pathologies biology, pharmacology, diagnosis, and 
treatment (pp. e80–e100). Cambridge, MA: Academic Press.

Canadian Substance Use Costs and Harms Scientific Working Group. (2018). Esti-
mating Canadian substance use costs and harms (2007–2014). Prepared by the Cana-
dian Institute for Substance Use Research and the Canadian Centre on Substance 
Use and Addiction. Ottawa, Ont: Canadian Centre on Substance Use and Addic-
tion.

Caulkins, J. (2012). A future of legalized marijuana? World Futures Review, 4.
Cerdá, M., Wall, M., Keyes, K. M., Galea, S. and Hasin, D. (2012). Medical mari-

juana laws in 50 states: Investigating the relationship between state legalization of 
medical marijuana and marijuana use, abuse and dependence. Drug and Alcohol 
Dependence, 120(1–3), 22–27.

Crowe, K. (2018). Why is shoppers drug mart training doctors to prescribe medical cannabis? 
Retrieved from www.cbc.ca/news/health/shoppers-drug-mart-medical-cannabis-
marijuana-conflict-of-interest-pharmacist-dispensing-1.4900353.

Edwards, G., Anderson, P., Babor, T., Casswell, S., Ferrence, R., Giesbrecht, N. and 
Skog, O.-J. (1994). Alcohol policy and the public good. Oxford: Oxford University 
Press.

Edwards, R. and Oliphant, J. (1992). Paracetamol toxicity in chronic alcohol abusers – 
A plea for greater consumer awareness. New Zealand Medical Journal, 105(933), 
174–175.

Fischer, B., Imtiaz, S., Rudzinski, K. and Rehm, J. (2016). Crude estimates of canna-
bis-attributable mortality and morbidity in Canada – Implications for public health 
focused intervention priorities. Journal of Public health, 38(1), 183–188.

Freisthler, B. and Gruenewald, P.J. (2014). Examining the relationship between the 
physical availability of medical marijuana and marijuana use across fifty California 
cities. Drug and Alcohol Dependence, 143, 244–250.

Gallet, C.A. (2007). The demand for alcohol: A meta-analysis of elasticities. Australian 
Journal of Agricultural and Resource Economics, 51(2), 121–135.

Giesbrecht, N., Wettlaufer, A., Simpson, S., April, N., Asbridge, M., Cukier, S. and 
Vallance, K. (2013). Strategies to reduce alcohol-related harms and costs in Canada: A 
comparison of provincial policies. Retrieved from http://ijadr.org/index.php/ijadr/
article/view/221/396.

Giesbrecht, N., Wettlaufer, A., Simpson, S., Vallance, K., Stockwell, T., Asbridge, 
M. and Thompson, K. (2015). Strategies to reduce alcohol-related harms and costs 
in Canada: A comparison of provincial policies. International Journal of Alcohol and 
Drug Research, 5(2), 33–45.

Giesbrecht, N., Wettlaufer, A., Walker, E., Ialomiteanu, A. and Stockwell, T. (2012). 
Beer, wine and distilled spirits in Ontario: A comparison of recent policies, regula-
tions and practices. Nordic Studies on Alcohol and Drugs, 29(1), 79–102.

Greenfield, T. (1997). Warning labels: Evidence on harm reduction from long-term 
American surveys. Alcohol: Minimizing the harm, 105–125.

www.cbc.ca
www.cbc.ca
http://ijadr.org
http://ijadr.org


Lessons learned from alcohol regulation  229

Greenfield, T., Graves, K. and Kaskutas, L. (1999). Long-term effects of alcohol 
warning labels: Findings from a comparison of the United States and Ontario, 
Canada. Psychology and Marketing, 16(3), 261–282.

Gruenewald, P.J., Ponicki, W.R., Holder, H.D. and Romelsjo, A. (2006). Alcohol 
prices, beverage quality, and the demand for alcohol: Quality substitutions and 
price elasticities. Alcoholism, Clinical and Experimental Research, 30(1), 96–105.

Hahn, R.A., Middleton, J.C., Elder, R., Brewer, R., Fielding, J., Naimi, T.S. and 
Campbell, C.A. (2012). Effects of alcohol retail privatization on excessive alcohol con-
sumption and related harms. American Journal of Preventive Medicine, 42(4), 418–427.

Hall, W. and Lynskey, M. (2016). Evaluating the public health impacts of legalizing 
recreational cannabis use in the United States. Addiction, 111(10), 1764–1773.

Harding, F.M., Hingson, R.W., Klitzner, M., Mosher, J.F., Brown, J., Vincent, 
R.M. and Cannon, C.L. (2016). Underage drinking: A review of trends and pre-
vention strategies. American Journal of Preventive Medicine, 51(4/Supplement 2), 
S148-S157.

Hobin, E., Vallance, K., Zuo, F., Stockwell, T., Rosella, L., Simniceanu, A. and 
Hammond, D. (2018). Testing the efficacy of alcohol labels with standard drink 
information and national drinking guidelines on consumers’ ability to estimate 
alcohol consumption. Alcohol and Alcoholism, 53(1), 3–11.

Holder, H., Kuhlhorn, E., Nordlund, S., Österberg, E., Romelsjo, A. and Ugland, T. 
(1998). European integration and Nordic alcohol policies. Aldershot, England: Ashgate 
Publishing Ltd.

Holmes, J., Meng, Y., Meier, P.S., Brennan, A., Angus, C., Campbell-Burton, A. 
and Purshouse, R. (2014). Effects of minimum unit pricing for alcohol on different 
income and socioeconomic groups: a modelling study. The Lancet, 383(9929), 
1655–1664.

Kaskutas, L. and Greenfield, T.K. (1992). First effects of warning labels on alcoholic 
beverage containers. Drug and Alcohol Dependence, 31(1), 1–14.

Kehoe, T., Gmel, G., Shield, K.D., Gmel, G. and Rehm, J. (2012). Determining the 
best population-level alcohol consumption model and its impact on estimates of 
alcohol-attributable harms. Population Health Metrics, 10(1), 6.

Kerr, W.C. and Greenfield, T.K. (2007). Distribution of alcohol consumption and 
expenditures and the impact of improved measurement on coverage of alcohol 
sales in the 2000 National Alcohol Survey. Alcoholism-Clinical and Experimental 
Research, 31(10), 1714–1722.

Kerr, W.C. and Stockwell, T. (2012). Understanding standard drinks and drinking 
guidelines. Drug and Alcohol Review, 31(2), 200–205.

Kersbergen, I. and Field, M. (2017). Visual attention to alcohol cues and responsible 
drinking statements within alcohol advertisements and public health campaigns: 
Relationships with drinking intentions and alcohol consumption in the laboratory. 
Psychology of Addictive Behaviors, 31(4), 435–446.

Kypri, K., Jones, C., McElduff, P. and Barker, D. (2011). Effects of restricting pub 
closing times on nightčtime assaults in an Australian city. Addiction, 106(2), 303–310.

Ledermann, S. (1956). Alcool, alcoolisme, alcoolisation. Paris, France: Presses Universi-
taires de France.

Livingston, M. (2008). Alcohol outlet density and assault: A spatial analysis. Addiction, 
103(4), 619–628.



230  T. Stockwell et al.

Macdonald, S. (2018). Cannabis crashes myths and truths. Victoria, BC: Scott Macdonald.
Macdonald, S., Stockwell, T., Reist, D., Belle-Isle, L., Benoit, C., Callaghan, R. and 

Zhao, J. (2016). Legalization of cannabis in Canada: Implementation strategies and public 
health. Victoria: University of Victoria, Centre for Addictions Research of BC.

Meier, P.S., Purshouse, R. and Brennan, A. (2010). Policy options for alcohol price 
regulation: Response to the commentaries. Addiction, 105(3), 400–401.

National Academies of Sciences, Engineering, and Medicine. (2017). The health effects of can-
nabis and cannabinoids: Current state of evidence and recommendations for research. Washington, 
D.C: The National Academies Press. Available at: www.nationalacademies.org/
hmd/Reports/2017/health-effects-of-cannabis-and-cannabinoids.aspx

Norstrom, T. and Skog, O.J. (2005). Saturday opening of alcohol retail shops in 
Sweden: An experiment in two phases. Addiction, 100(6), 767–776.

Northern Territory Government. (2018). Northern territory alcohol policies and legislation 
reform. Retrieved from https://alcoholreform.nt.gov.au/floor-price.

Nutt, D.J., King, L.A. and Phillips, L.D. (2010). Drug harms in the UK: A multicriteria 
decision analysis. The Lancet, 376(9752), 1558–1565.

Osiowy, M., Stockwell, T., Zhao, J., Thompson, K. and Moore, S. (2015). How much 
did you actually drink last night? An evaluation of standard drink labels as an aid to 
monitoring personal consumption. Addiction Research & Theory, 23(2), 163–169.

Patrick, M.E., Schulenberg, J.E., O’Malley, P.M., Johnston, L.D. and Bachman, J.G. 
(2011). Adolescents’ reported reasons for alcohol and marijuana use as predictors of 
substance use and problems in adulthood. Journal of Studies on Alcohol and Drugs, 
72(1), 106–116.

Pauly, B., Vallance, K., Wettlaufer, A., Chow, C., Brown, R., Evans, J. and 
 Stockwell, T. (2018). Community managed alcohol programs in Canada: Over-
view of key dimensions and implementation. Drug and Alcohol Review, 37(S1), 
S132-S139.

Petticrew, M., Shemilt, I., Lorenc, T., Marteau, T.M., Melendez-Torres, G.J., 
O’Mara-Eves, A. and Thomas, J. (2017). Alcohol advertising and public health: 
Systems perspectives versus narrow perspectives. Journal of Epidemiology and Com-
munity Health, 71(3), 308–312.

Pettigrew, S., Jongenelis, M., Pratt, I.S., Liang, W.B., Slevin, T., Chikritzhs, T. and 
Glance, D. (2016). Australian drinkers’ perceptions of alcohol-related risk by con-
sumption status. Addiction Research & Theory, 24(6), 507–513.

Popova, S., Giesbrecht, N., Bekmuradov, D. and Patra, J. (2009). Hours and days of 
sale and density of alcohol outlets: Impacts on alcohol consumption and damage: A 
systematic review. Alcohol and Alcoholism, 44(5), 500–516.

Ramstedt, M. (2002). The repeal of medium-strength beer in grocery stores in 
Sweden — The impact on alcohol-related hospitalisations in different age groups. 
In R. Room (Ed.), The effects of Nordic alcohol policies. What happens to drinking and 
harm when alcohol controls change? (pp. 117–132). NAD Publication No. 42. 
 Helsinki: Nordic Council for Alcohol and Drug Research (NAD).

Rehm, J. and Shield, K.D. (2014). Alcohol and mortality: Global alcohol-attributable 
deaths from cancer, liver cirrhosis, and injury in 2010. Alcohol Research: Current 
Reviews, 35(2), 174–183.

Sassi, F. (Ed.) (2015). Tackling harmful alcohol use: Economics and public health policy. 
Paris: OECD Publishing.

www.nationalacademies.org
www.nationalacademies.org
https://alcoholreform.nt.gov.au


Lessons learned from alcohol regulation  231

Sharma, A., Sinha, K. and Vandenberg, B. (2017). Pricing as a means of controlling 
alcohol consumption. British Medical Bulletin, 123(1), 149–158.

Sherk, A., Stockwell, T., Chikritzhs, T., Andréasson, S., Angus, C., Gripenberg, J. 
and Woods, J. (2018). Alcohol consumption and the physical availability of take-
away alcohol: Systematic reviews and meta-analyses of the days and hours of sale 
and outlet density. Journal of Studies on Alcohol and Drugs, 79(1), 58–67.

Sherk, A., Stockwell, T., Rehm, J., Dorocicz, J. and Shield, K. (2017). The Inter-
national Model of Alcohol Harms and Policies (InterMAHP): A comprehensive guide to the 
estimation of alcohol-attributable morbidity and mortality (Version 1.0). December 2017. 
Canadian Institute for Substance Use Research, University of Victoria. Victoria, 
BC Canada. Retrieved from www.uvic.ca/research/centres/cisur/projects/ 
intermahp/index.php.

Skog, O.J. (1985). The collectivity of drinking cultures: A theory of the distribution 
of alcohol consumption. British Journal of Addiction, 80(1), 83–99.

Skog, O.J. (2006). The historical roots of Ledermann’s theory of the distribution of 
alcohol consumption. Contemporary Drug Problems, 33(1), 143–174.

Stockwell, T., Auld, M.C., Zhao, J.H. and Martin, G. (2012). Does minimum 
pricing reduce alcohol consumption? The experience of a Canadian province. 
Addiction, 107(5), 912–920.

Stockwell, T. and Crosbie, D. (2001). Supply and demand for alcohol in Australia: 
Relationships between industry structures, regulation and the marketplace. Inter-
national Journal of Drug Policy, 12(2), 139–152.

Stockwell, T. and Gruenewald, P. (2001). Controls on the physical availability of alcohol. 
In T.P.N. Heather and T. Stockwell, (Eds.), International handbook on alcohol dependence 
and problems (pp. 699–720). West Sussex, England: John Wiley and Sons Ltd.

Stockwell, T., Pakula, B., MacDonald, S., Buxton, J., Zhao, J., Tu, A. and Duff, C. 
(2007). Alcohol consumption in British Columbia Canada: A case for liquor taxes that 
reduce harm. Bulletin 3, December 2007. Centre for Addictions Research of BC 
(CARBC).

Stockwell, T., Sherk, A., Norstrom, T., Angus, C., Ramstedt, M., Andreasson, S. 
and Makela, P. (2018). Estimating the public health impact of disbanding a govern-
ment alcohol monopoly: Application of new methods to the case of Sweden. BMC 
Public Health.

Stockwell, T., Wettlaufer, A., Vallance, K., Chow, C., Giesbrecht, N., April, N. and 
Thompson, K. (2018). Strategies to reduce alcohol-related harms and costs in Canada: A 
comparison of provincial and territorial policies. Victoria, BC: Centre for Addictions 
Research of BC (CARBC).

Stockwell, T., Zhao, J., Giesbrecht, N., Macdonald, S., Thomas, G. and Wettlaufer, 
A. (2012). The raising of minimum alcohol prices in Saskatchewan, Canada: 
Impacts on consumption and implications for public health. American Journal of 
Public Health, 102(12), e103–110.

Stockwell, T., Zhao, J., Macdonald, S., Pakula, B., Gruenewald, P. and Holder, H. 
(2009). Changes in per capita alcohol sales during the partial privatization of British 
Columbia’s retail alcohol monopoly 2003–2008: A multi-level local area analysis. 
Addiction, 104(11), 1827–1836.

Stockwell, T., Zhao, J.H., Macdonald, S., Vallance, K., Gruenewald, P., Ponicki, W. 
and Treno, A. (2011). Impact on alcohol-related mortality of a rapid rise in the 

www.uvic.ca
www.uvic.ca


232  T. Stockwell et al.

density of private liquor outlets in British Columbia: A local area multi-level analysis. 
Addiction, 106(4), 768–776.

Stockwell, T., Zhao, J.H., Martin, G., Macdonald, S., Vallance, K., Treno, A. and 
Buxton, J. (2013). Minimum alcohol prices and outlet densities in British Colum-
bia, Canada: Estimated impacts on alcohol-attributable hospital admissions. Ameri-
can Journal of Public Health, 103(11), 2014–2020.

Subbaraman, M.S. (2016). Substitution and complementarity of alcohol and cannabis: 
A review of the literature. Substance Use and Misuse, 51(11), 1399–1414.

Thomas, G.T.S. and Wettlaufer, A. (2017). The role of public health research and 
knowledge translation in advancing alcohol minimum pricing policy in Canada. In 
N.B. Giesbrecht and L. Editors (Eds.), Preventing alcohol-related problems: Evidence and 
community-based initiatives. Washington, D.C: American Public Health Association.

Trolldal, B. (2015). Alcohol consumption in Sweden 2015. Retrieved from www.can. 
se/contentassets/8a116b56043e49eab7f4128010a7f6b2/alkoholkonsumtionen-i-
sverige-2015.pdf.

Wagenaar, A.C., Salois, M.J. and Komro, K.A. (2009). Effects of beverage alcohol 
price and tax levels on drinking: A meta-analysis of 1003 estimates from 112 
studies. Addiction, 104(2), 179–190.

Wagenaar, A.C., Tobler, A.L. and Komro, K.A. (2010). Effects of alcohol tax and 
price policies on morbidity and mortality: A systematic review. American Journal of 
Public Health, 100(11), 2270–2278.

World Health Organization (2019). Global Information System on Alcohol and Health 
(GISAH). Retrieved from www.who.int/substance_abuse/activities/gisah/en/.

Zeisser, C., Thompson, K., Stockwell, T., Duff, C., Chow, C., Vallance, K. and 
Lucas, P. (2012). A “standard joint”? The role of quantity in predicting cannabis-
related problems. Addiction Research & Theory, 20(1), 82–92.

Zhao, J.H., Stockwell, T., Martin, G., Macdonald, S., Vallance, K., Treno, A. and 
Buxton, J. (2013). The relationship between minimum alcohol prices, outlet densi-
ties and alcohol-attributable deaths in British Columbia, 2002–09. Addiction, 
108(6), 1059–1069.

www.can.se
www.who.int
www.can.se
www.can.se


10 Lessons from tobacco 
regulation for cannabis  
product regulation

Coral Gartner and Wayne Hall

Background

As a legal commodity, tobacco cigarettes are unparalleled in the scale of disease 
and premature death they have caused on a global scale. Their status as a legal 
recreational substance is an anomaly of history and it is often acknowledged 
that if tobacco cigarettes were a new product, no country would allow them to 
be commercially marketed (Hall and West, 2008). Some governments pro-
hibited the sale of non-smoked tobacco products, such as oral snuff and 
chewing tobacco (e.g. European Union, Australia) (Bates, Fagerström, Jarvis, 
Kunze, McNeill and Ramström 2003; Gartner and Hall, 2009), but there has 
been a strong reluctance to prohibit the sale of the product that causes most of 
the global tobacco disease burden: the cigarette. Initially, banning smoked 
tobacco was seen as impractical because the high prevalence of adult use would 
make it politically difficult to enact and impossible to enforce without generat-
ing a black market in tobacco. Even now in countries that have achieved (or 
are heading towards) a ten percent smoking prevalence, there is little discussion 
of banning cigarette sales (for exceptions, see examples in section Potential 
lessons from tobacco endgame discussions). Instead, a range of strategies have been 
used to encourage smokers to quit and non-smokers not to start smoking. This 
chapter will briefly describe the strategies that have been used to reduce 
tobacco smoking and discuss their potential relevance to the regulation of 
 legalized recreational cannabis products.

Evolution of the “cigarette epidemic”  
and public health responses

Prior to the First World War, the majority of tobacco use was in the form of 
smokeless tobacco (snuff and chewing tobacco), pipe tobacco and cigars 
(Brandt, 2007). The invention of the Bonsack cigarette rolling machine made 
the mass production and marketing of tobacco cigarettes possible and ensured 
that after the First World War manufactured cigarettes quickly became the 
dominant tobacco product in most developed countries (Proctor, 2012). The 
aggressive marketing of this highly addictive, inexpensive and convenient 
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product saw tobacco smoking reach peak prevalence in the 1950s in the UK, 
where 80 percent of men and 40 percent of women smoked (Peto, Darby, 
Deo, Silcocks, Whitley and Doll, 2000).

As evidence emerged that smoking caused serious diseases, particularly 
lung cancer, efforts commenced to discourage smoking. Initially, public 
health officials assumed that most smokers would simply quit once informed 
about the dangers of smoking (Berridge, 2007). This assumption under-
appreciated both the addictiveness of cigarette smoking and the tenacity of 
the tobacco industry in maintaining their market. The persistence of smoking 
in the population led to tobacco control strategies beyond early public educa-
tion campaigns being slowly and incrementally introduced. Campaigns by 
advocacy organizations (e.g. the Non-smokers Rights Movement, Action on 
Smoking and Health and Campaign for Tobacco Free Kids), health charities 
and medical organizations, as well as major reports by health authorities, were 
instrumental in creating the political will to introduce new tobacco control 
policies in the face of industry opposition (Wolfson, 2017).

Tobacco control strategies can be categorized into demand reduction, 
supply reduction and harm reduction strategies, which form the basis for the 
World Health Organization’s Framework Convention on Tobacco Control 
(FCTC) (World Health Organization, 2005). The FCTC is an international 
treaty that outlines a range of strategies to reduce tobacco use that parties to 
FCTC agree to implement. The vast majority of strategies outlined in the 
FCTC are demand and supply reduction strategies.

The idea of an international treaty for tobacco control was proposed in a 
1979 report of the World Health Organization (WHO) Expert Committee 
on Smoking Control (Convention Secretariat WHO Framework Conven-
tion on Tobacco Control, 2009). Momentum for a treaty under the auspices 
of the WHO grew and eventually led to the adoption of the FCTC in 2003. 
By 2018, there were 181 parties to the FCTC at varying stages of implemen-
tation of the 17 articles.

Application to legal cannabis markets

There are a number of differences between the legal cannabis market and the 
tobacco cigarette market that need to be considered when seeking to draw 
lessons for cannabis regulation from tobacco control. Firstly, the tobacco cig-
arette market was well-established, and smoking was highly pervasive in 
high-income countries by the time their governments introduced strategies to 
reduce smoking. Hence, the policy challenge in tobacco control was to 
increase the number of smokers who stopped smoking, reduce smoking 
uptake among young non-smokers and limit the spread of the cigarette epi-
demic to low and middle-income countries. In contrast, the fact that cannabis 
has been an illicit substance since at least 1961 means that the starting place 
for regulation is to bring an illicit cannabis market under better regulatory 
control and to regulate an expanding legal market in ways that minimize 



Lessons learned from tobacco regulation  235

harm to users and the broader public. This history potentially presents a 
unique opportunity to develop a more coherent and comprehensive regu-
latory framework in an earlier stage of a developing legal market than was the 
case for tobacco, where incremental increases in regulation have occurred 
over a long period since tobacco became a global industry.

The evidence that tobacco smoking causes a range of serious and fatal dis-
eases such as lung cancer, cardiovascular disease and respiratory diseases is 
very strong. The evidence for adverse health outcomes from cannabis is more 
mixed for many reasons, such as compounding with tobacco exposure which 
is commonly used at the same time, and the fact that to date, few cannabis 
users have used cannabis daily for decades, as most tobacco smokers do. 
These factors have made studying potential health outcomes of long-term 
cannabis use difficult. The most probable health impacts “include a depend-
ence syndrome, increased risk of motor vehicle crashes, impaired respiratory 
function, cardiovascular disease, and adverse effects of regular use on adoles-
cent psychosocial development and mental health” (Hall and Degenhardt, 
2009). There also appear to be adverse fetal effects, such as low birthweight 
(Gunn, Rosales, Center, Nuñez, Gibson, Christ and Ehiri, 2016).

The difference in the evidence on the health risks of tobacco and cannabis 
use has important policy implications. Implementing strong tobacco control 
policies has been justified by the overwhelming evidence of substantial harm 
to the majority of smokers. The lack of similar evidence for comparable 
harms from cannabis presents a major challenge in making the case for ensur-
ing cannabis control policies are as restrictive as those on tobacco. Most 
 jurisdictions that have legalized cannabis have chosen to adopt and adapt reg-
ulations used for alcohol rather than tobacco (Hall, 2017). This reflects the 
similarity in reasons for using alcohol and cannabis and the fact that, as with 
alcohol, the minority of heavy users of cannabis are most likely to experience 
its harms.

Another difference with implications for policy and regulation is the 
greater addictiveness of tobacco smoke than cannabis and the very different 
psychoactive effects of the two substances. Most tobacco smokers would 
like to stop smoking but find stopping difficult because of withdrawal 
effects and a habitual behavior that has become a part of their daily routine. 
Around 90 percent of tobacco smokers regret starting to smoke (Fong, 
Hammond, Laux, Zanna, Cummings, Borland and Ross, 2004) and a sub-
stantial proportion support strong tobacco control regulations, including 
highly restrictive policies which may assist them to stop smoking (Chung-
Hall, Fong, Driezen and Craig, 2018; Edwards, Wilson, Peace, 
Weerasekera, Thomson, and Gifford, 2013). By contrast, the proportion of 
cannabis users who become long-term daily users and develop a depend-
ence syndrome is much lower, in the order of 10–20 percent (Anthony, 
Warner and Kessler, 1994; Coffey and Patton, 2016). The following 
 sections discuss specific examples of tobacco control strategies and their 
potential relevance to cannabis control.
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Demand reduction strategies

Anti-smoking mass media campaigns

Mass media campaigns have been used extensively to educate smokers about 
the health risks of tobacco smoking and the benefits of quitting. Reviews 
suggest that mass media campaigns can be effective at encouraging adult 
smokers to make a quit attempt and in reducing smoking prevalence (Bala, 
Strzeszynski, Topor-Madry and Cahill, 2013; Durkin, Brennan and Wakefield, 
2012). However, their effectiveness depends on campaign duration and 
intensity (Bala et al., 2013; Durkin et al., 2012). Mass media campaigns that 
focus on the negative health effects of smoking may be more effective than 
positively framed messages (Durkin et al., 2012). Fear-based appeals that 
graphically show the adverse health impacts of smoking have been widely 
employed in anti-smoking mass media campaigns (Lupton, 2015). These 
messages both educate the public of the potential risks of smoking and 
generate feelings of disgust toward the behavior (Lupton, 2015). While 
 fear-based media campaigns for cigarette smoking are supported by extensive 
scientific evidence on the serious health consequences of smoking, fear-based 
anti-vaping campaigns have also been used despite the very limited evidence 
that vaping produces serious health risks (Sangalang, Volinsky, Liu, Yang, 
Lee, Gibson and Hornik, 2019; Zeller, 2019). Generating negative affect 
towards smoking via mass media campaigns has probably contributed to 
tobacco denormalization, which is both a product of and a contributor to 
reduced smoking prevalence (Chapman and Freeman, 2008).

The evidence for effectiveness of mass media campaigns for preventing 
uptake of smoking among youth is mixed (Carson, Ameer, Sayehmiri, Hnin, 
van Agteren, Sayehmiri and Smith, 2017). Some research suggests that mass 
media campaigns targeting adult smokers that feature the health effects of 
smoking may also be effective at increasing anti-smoking attitudes among 
youth (White, Tan, Wakefield and Hill, 2003). However, youth anti-smoking 
campaigns have often focused on messages other than health effects. For 
example, the “Truth Campaign” mobilized youth to oppose the tobacco 
industry (Hoffman, 2016). Other research has identified “smoking for mood, 
social acceptance and social popularity” as promising potential targets for 
youth smoking prevention campaigns (Brennan, Gibson, Kybert-Momjian, 
Liu and Hornik, 2017).

It is uncertain how effective negatively framed mass media campaigns with 
strong fear appeals would be for cannabis. Such messages may lack credibility 
with the public and be readily dismissed as examples of “Reefer Madness” 
propaganda. They will also be contested because evidence on the health risks 
of cannabis use is much weaker than that on smoking tobacco. Furthermore, 
some youth anti-drug campaigns may have increased cannabis use by devel-
oping curiosity about drug effects, suggesting that increased harms are also a 
possible outcome (Allara, Ferri, Bo, Gasparrini and Faggiano, 2015).
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Another issue in judging the appropriateness of tobacco control-style mass 
media anti-cannabis campaigns is the potential to increase stigma experienced 
by users. While some have argued that shame-based appeals are a legitimate 
strategy for reducing smoking (Amonini, Pettigrew and Clayforth, 2015), 
others are concerned about the harmful consequences of stigmatizing smokers, 
particularly those from socially marginalized populations among whom 
smoking is increasingly concentrated (Bell, Salmon, Bowers, Bell and 
McCullough, 2010; Brown-Johnson and Prochaska, 2015; Hefler and 
Chapman, 2015; Lupton, 2015). Similar concerns are relevant to potential stig-
matization of regular cannabis users who are increasingly found in more socially 
disadvantaged populations (Chan, Leung, Quinn, Weier and Hall, 2018).

As a relatively new industry, the legal cannabis industry has not yet had the 
time to generate a history of misconduct like that of the tobacco industry. 
This may make “anti-industry” campaigns less relevant for the cannabis 
industry at present. They may come to play a role if the cannabis industry 
begins to behave like the tobacco and alcohol industries, or if Big Tobacco 
and the alcohol industry invest heavily in cannabis companies and begin to 
use their skills in consumer marketing to expand the number of regular can-
nabis users. These are realistic concerns because internal tobacco industry 
documents show that tobacco companies have been interested in entering the 
cannabis market (Barry, Hiilamo and Glantz, 2014) and Altria (owner of 
Philip Morris) recently acquired a significant stake in a major Canadian can-
nabis producer (Brumpton and Sampath Kumar, 2018).

Taxation

High tobacco taxation is widely accepted as the most effective tobacco 
control strategy, despite the fact that demand for tobacco is “relatively inelas-
tic” in economic terms (U.S. National Cancer Institute and World Health 
Organization, 2016). The WHO recommends that tobacco taxes should 
make up at least 70 percent of the retail price of tobacco products (World 
Health Organization, 2015). In addition to encouraging smokers to quit, high 
retail prices deter initiation among youth who have lower disposable 
incomes. As for tobacco (World Health Organization, 2010), a substantial 
level of tax on legal cannabis products would be expected to limit youth use 
and discourage heavy consumption among both youth and adult users 
(Amlung, Reed, Morris, Aston, Metrik and MacKillop, 2019). As for 
tobacco, cannabis taxation could also be an important source of government 
revenue, although on a much lower scale.

Hypothecation of a proportion of cannabis tax revenue to fund cannabis 
control activities including control of the illicit market, treatment programs 
for cannabis users who develop problematic use and research is recom-
mended, as was done with tobacco taxes in California to fund a compre-
hensive tobacco control and research program (Doetinchem, 2010; Sweanor, 
Ballin, Corcoran, Davis, Deasy, Ferrence and Wasserman, 1992). This type of 
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tax would increase public support for taxation of cannabis products and make 
funds available for programs to manage risks arising from the cannabis market. 
In US states that have legalized cannabis sales, the hypothecation of cannabis 
taxes to fund treatment and prevention and other worthy government func-
tions, such as education has been common in early adopter states such as 
 Colorado and Washington State. It probably played a role in securing public 
support for cannabis legalization in popular ballots (McGinty, Niederdeppe, 
Heley and Barry, 2017).

Careful consideration will need to be given to setting the appropriate level 
of tax and the type of tax structure for cannabis products. Keeping the tax 
structure simple (rather than multi-tiered) and using product-specific taxes 
rather than ad valorem taxes is recommended. Furthermore, taxes need to be 
regularly increased to avoid inflation eroding the effect of the tax (World 
Health Organization, 2010). As in the tobacco control field, high cannabis 
taxes will raise concerns about potential adverse impacts on low income pop-
ulations. It is debated whether tobacco taxation is regressive and harms low 
income populations (Bader, Boisclair and Ferrence, 2011; U.S. National 
Cancer Institute and World Health Organization, 2016; Warner, 2000). 
Some authors point to the unintended impacts of high tobacco taxes on low 
income households, particularly those containing children, in which a large 
proportion of limited incomes is diverted from purchasing essentials to paying 
for tobacco (Thomson, Wilson, O’Dea, Reid and Howden-Chapman, 2002). 
Others cite a greater positive impact of tobacco taxation on quit rates in low 
income populations as evidence that tobacco taxes are progressive and reduce 
inequities (Warner, 2000). While tobacco use is increasingly concentrated 
among low income populations, evidence for the relationship between can-
nabis use and income and employment outcomes is mixed (Popovici and 
French, 2014; Stinson, Ruan, Pickering and Grant, 2006; Warner, 2000). 
Monitoring the impacts of cannabis taxation on low income populations will 
be important in determining whether cannabis taxation increases or reduces 
health disparities.

An important final issue in determining the optimal tax rate for cannabis 
products is the impact of cannabis prices on the size of the black market. The 
impact of tobacco tax rates on the illicit tobacco trade is debated. The tobacco 
industry has used the argument that high tobacco taxes stimulate the illicit 
tobacco market to discourage governments from raising tobacco taxes. It is 
notable that tobacco industry estimates of the size of the illicit tobacco market 
are generally higher than those made by independent sources (Gallagher, 
Evans-Reeves, Hatchard and Gilmore, 2018). Retailers and producers in a 
legal cannabis market also argue that cannabis taxes need to be low to reduce 
the size of the black market. It will be important for governments to invest in 
independent monitoring of the illicit cannabis market. However, if the price 
of licit cannabis products is very high some consumers will undoubtedly 
revert to the black market (Amlung et al., 2019). To limit the black market, 
regulators can limit the taxes applied to legal cannabis products to undermine 
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the profit incentive of the illicit market. Alternatively, they can invest more 
in law enforcement activities against black market cannabis producers and 
sellers.

Controls on advertising and promotions

The WHO FCTC definition of tobacco advertising and promotion includes 
“any form of commercial communication, recommendation or action with 
the aim, effect or likely effect of promoting a tobacco product or tobacco use 
either directly or indirectly” (World Health Organization, 2005). Parties to 
the FCTC are required to “undertake a comprehensive ban on all tobacco 
advertising, promotion and sponsorship” (World Health Organization, 2005). 
In addition to advertising bans, other restrictions on promotional activities 
that have been enacted for tobacco products include: bans on sports sponsor-
ship, bans on misleading descriptors, mandatory plain packaging, retail display 
bans, and bans on toys, confectionary and novelty items that feature tobacco 
brand names or are designed to resemble tobacco products (Henriksen, 2012).

A challenge for both the tobacco and cannabis control fields is the use of 
new media to promote products via both commercial advertisements and 
user-generated content (Freeman, 2012). Some popular platforms, such as 
Facebook and Twitter, have policies not to accept commercial advertising of 
tobacco on their sites, but it is less straightforward to censor non-commercial 
communications about tobacco or cannabis.

A controversial strategy that has been implemented in some countries is to 
require an adult rating on movies that feature smoking or to ban smoking in 
movies and television shows by “pixelating out” cigarettes (Chapman and 
Farrelly, 2011). Proponents of this policy cite evidence of a dose response 
association between youth smoking initiation and youth viewing content 
containing smoking (LeonardičBee, Nderi and Britton, 2016). Similar associ-
ations have been reported between watching movies featuring cannabis use 
and cannabis smoking (American Academy of Pediatrics, 2010). Regulators 
will need to consider what classification is appropriate for media in an era of 
legal cannabis products, particularly because cannabis legalization will lead to 
more incidental depictions of cannabis in cinema and television and other 
media, such as video games.

Strong controls on cannabis promotions to youth and adults are needed, 
given that the goal of advertising and promotional activities is to increase 
consumer demand and grow the market and there is evidence that exposure 
to tobacco promotions increases youth smoking (Lovato, Watts and Stead, 
2011). Some of these marketing and promotional restrictions from tobacco 
control have already been applied to cannabis regulations. Health Canada’s 
Cannabis Regulations, for example, prohibit advertising of cannabis products 
and prevent packages containing cannabis products from displaying any brand 
elements or images (“Cannabis Regulations (SOR/2018–144),” 2018). 
 Uruguay’s legal cannabis scheme also prohibits advertising of cannabis 
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 products (Pardo, 2014). The advertising and promotion of cannabis products 
in the USA is banned because cannabis remains illegal under US federal law. 
If cannabis legalization were to become US national policy, there would prob-
ably be fewer restrictions on the promotion of cannabis products because of 
constitutional protection of freedom of speech (Pacula, Kilmer, Wagenaar, 
Chaloupka and Caulkins, 2014). Cannabis producers will no doubt argue that 
they should have the right to advertise their products if they are legal commod-
ities. The advertising restrictions that are applied to tobacco, which is also a 
legal commodity, would provide a good example that could be followed.

Health warnings

Health warnings on tobacco products began with simple text-based messages. 
They have since evolved to include highly graphic photos of tobacco-related 
disease such as gangrenous toes, lung cancer and mouth cancer. These warn-
ings not only educate about potential health effects of smoking but also “elicit 
strong feelings of disgust and revulsion” (Haines-Saah, Bell and Dennis, 
2015). Research suggests that the effectiveness of pack health warnings is 
dependent on their size and style. Text warnings are least effective and 
graphic images that generate strong negative affect are the most effective 
(Hammond, 2011). Graphic pack health warnings may also be effective in 
reducing smoking initiation among youth (Hammond, 2011). Graphic pack 
warnings also contribute to the denormalization of tobacco products, particu-
larly when combined with plain packaging (Haines-Saah et al., 2015).

The challenge in making the case for and designing appropriate pack 
health warnings for cannabis products is the greater uncertainty about (and 
likely contestation of) evidence on the adverse health impacts of long-term 
cannabis use.

While graphic health warnings are more effective than text warnings for 
tobacco products, we need research on whether these would work for can-
nabis warning labels. For example, while the gory images of tobacco-
related diseases have featured strongly on cigarette pack warning labels in 
many countries, these would be inappropriate in portraying the risks of 
cannabis dependence or of serious mental illness, such as psychotic dis-
orders, without risking further stigmatizing people with mental health con-
ditions. Similar warning labels to tobacco could be appropriate for cannabis 
use in pregnancy.

The cannabis health warning labels implemented by Health Canada are 
text only, accompanied by a cannabis symbol. They include statements that: 
cannabis smoke is harmful, cannabis can be addictive (and adolescents are at 
greater risk), cannabis use increases the risk of psychosis and schizophrenia 
when used regularly, cannabis should not be used while pregnant or breast-
feeding and cannabis should not be used when operating machinery or 
driving (Health Canada, 2018).
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Product regulation to reduce the attractiveness  
and addictiveness of tobacco products

Article 9 of the FCTC requires parties to regulate the contents and emissions 
of tobacco products and Article 10 covers disclosure of tobacco product con-
tents and emissions. Targets for tobacco product regulation include reducing 
the attractiveness of tobacco products, such as by prohibiting the addition of 
flavors to make tobacco products more palatable, or addictiveness by limiting 
their nicotine content (discussed further under “Potential lessons from 
tobacco endgame discussions”). Some jurisdictions have enacted bans on 
characterizing flavors, such as fruit and confectionary flavors, to reduce the 
attractiveness of tobacco products, particularly to youth (Courtemanche, 
Palmer and Pesko, 2017). The US FDA is currently considering banning 
menthol in cigarettes (FDA, 2018).

Regulation of the THC and CBD levels in legal cannabis is a possibility 
advocated by some researchers (Caulkins, Kilmer and Kleiman, 2016). It is 
likely to be resisted by the cannabis industry in the US on at least two 
grounds: that there is no evidence to justify this approach to cannabis; and 
that testing potency will greatly increase the price of legal cannabis and make 
it uncompetitive with black market products. Prohibiting the addition of fla-
vorings to cannabis products that could increase their appeal to young people 
would be sensible policy. Producers of edible cannabis products (where these 
are permitted) have resisted regulations to make their products less palatable. 
Limits on the addition of sweetening and flavoring agents (e.g. chocolate) 
could reduce the attractiveness of edible products to youth and reduce the 
risk of accidental poisoning of children who unknowingly consume edible 
cannabis products. One can expect opposition from the cannabis industry in 
the US, given the substantial sales of edible products in states that have legal-
ized cannabis (Smart, Caulkins, Kilmer, Davenport and Midgette, 2017).

Cessation treatment

While the majority of tobacco smokers quit without medical assistance, many 
require multiple quit attempts over a number of years to stop (Chaiton, 
Diemert, Cohen, Bondy, Selby, Philipneri, and Schwartz, 2016). A range of 
smoking cessation treatments are effective in increasing the success of a quit 
attempt, including pharmacotherapies (Cahill, Stevens, Perera and Lancaster, 
2013) and counselling (Lancaster and Stead, 2017). Assisting smokers to quit 
smoking is covered in Article 14 of the FCTC. The guidelines for 
 implementation of Article 14 covers a range of both individual-level and 
population-level strategies, including making health education, behavioral 
support and smoking cessation pharmacotherapy widely available and afford-
able (WHO FCTC Conference of the Parties, 2010). The level of smoking 
cessation support available varies between countries. For example, in the UK, 
smoking cessation clinics provide access to counselling programs and free 
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 cessation pharmacotherapy in addition to widespread availability to nicotine 
replacement therapy over the counter in pharmacies and general retailers. In 
Australia, smoking cessation counselling is available via a telephone quit line 
service and smoking cessation pharmacotherapy is sold over the counter in 
pharmacies and general retailers, and is available at a subsidized price when 
prescribed by a medical practitioner.

As with tobacco smoking, the majority of people who develop cannabis 
dependence cease their use without formal assistance (Coffey, Carlin, 
Lynskey, Li and Patton, 2003). However, an essential policy component of 
cannabis legalization should be to ensure that cannabis users who develop 
dependence or problematic use have ready access to treatment and assistance. 
Current treatments for cannabis use disorders rely on psychosocial interven-
tions, such as motivational interviewing and cognitive behavioral therapy 
(EMCDDA, 2015). There are no approved or effective pharmacotherapies 
for treating cannabis use disorders (Marshall, Gowing, Ali and Le Foll, 2014). 
There is limited evidence that counselling delivered via a cannabis helpline 
can assist with reducing dependence symptoms and related problems (Gates, 
Norberg, Copeland and Digiusto, 2012). More research is needed on the 
effectiveness and cost-effectiveness of cannabis use helplines which may be a 
low-cost method of making treatment for cannabis problems more accessible.

Supply reduction strategies

Age restrictions

Restrictions on purchasing age, generally 18 years, is a widely adopted policy 
for tobacco products. Some jurisdictions only make sales to under-aged 
persons illegal, while others also make purchase, possession and use by 
underage persons illegal. Evidence suggests that achieving and maintaining 
compliance with these laws requires active enforcement (Stead and Lancaster, 
2005). Penalizing youth for purchasing, possessing and using tobacco has 
been criticized as impractical because of difficulties in detecting and enforcing 
infringements and as distracting attention from the tobacco industry’s role  
in promoting their products to young non-smokers (Wakefield and  
Giovino, 2003). A number of US jurisdictions (local and state) have raised 
the minimum purchase age to 21 years, with some evidence that this has led 
to greater declines in youth smoking than in jurisdictions that haven’t 
adopted this policy (Morain, Winickoff and Mello, 2016).

Most jurisdictions that have legalized cannabis for adult use have set 
restrictions on minimum age of purchase. In US states, the minimum legal 
purchase age is the same as that for alcohol, namely, 21 years. In Canada, the 
federal government has set a minimum age of 19 years but it will allow pro-
vincial governments to set a higher age, if they wish to, which in most cases 
will also be the same age as for alcohol (Kilmer, 2017; Subritzky, Pettigrew 
and Lenton, 2016).
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Retailer licenses

Licensing tobacco retailers controls who sells tobacco, where it is sold and 
under what conditions. Licenses can be cancelled for breaches (e.g. selling to 
underage people), and regulators can add license conditions that require the 
reporting of sales figures to allow close monitoring of sales and to match pro-
ducer and wholesaler figures. While retailer licensing is recommended in the 
FCTC, some parties to the FCTC do not have comprehensive retailer licens-
ing schemes. Implementing retailer licensing is more difficult for tobacco 
than cannabis because of the large number of general retailers who are able to 
sell tobacco products. High retailer density for tobacco has been linked to 
higher tobacco sales that may lower prices through greater competition. It 
also makes quitting more difficult because of the widespread access to 
tobacco. The policy of reducing the number of tobacco retailers in an area 
has been discussed in tobacco control but not widely implemented. Restrict-
ing the number of licenses issued per geographic area will be much easier for 
the legal cannabis market if done early during implementation. Some US 
jurisdictions allow local governments to ban cannabis retail outlets, others 
have implemented a cap on the number of retailers (Washington State Liquor 
and Cannabis Board, 2015). Others have not.

Overly strict regulations of legal cannabis outlets, including limiting their 
number, could encourage the persistence of the illicit cannabis trade and 
smuggling. However, given the potential difficulties in reducing the number 
of retailers in the market after licenses are issued, failing to place limits on the 
number of licenses would be a wasted opportunity to control the size of the 
legal cannabis market.

Illicit trade provisions

The illicit trade in tobacco products includes the sale of unbranded loose 
tobacco which is diverted from tobacco farms or grown in illegal plantations, 
counterfeit manufactured products, and smuggling of genuine tobacco 
 products to avoid taxation. The tobacco industry has been implicated as a 
 participant in the latter (Joossens and Raw, 2000). The FCTC Protocol to 
eliminate illicit trade in tobacco products (World Health Organization, 2013) 
outlines a number of strategies of possible relevance for cannabis products. All 
actors within the product supply chain should be licensed for activities 
including: importation, growing, manufacturing, wholesaling, transporting 
commercial quantities, warehousing and retailing of tobacco products or 
manufacturing equipment. Due diligence requirements specify actions such as 
monitoring sales. The protocol requires parties to the FCTC to implement a 
global tracking and tracing regime comprised of “national and/or regional 
tracking and tracing systems and a global information-sharing focal point” 
which enables all parties to access relevant information. All product packages 
must be affixed with “unique, secure and non-removable identification 



244  C. Gartner and W. Hall

markings.” Access to important information that clearly identifies the tobacco 
product’s origin and point of departure from the official supply chain is 
required as part of the tracing system. Cooperation between parties, such as 
the sharing of relevant information related to cross-border movement of 
products is also outlined. Legal cannabis markets have implemented similar 
track and trace systems, such as the California Cannabis Track-and-Trace 
system. This maintains records of stock and movement of cannabis products 
through the supply chain based on a licensing system for growing, manufac-
turing, retailing, distributing, laboratory analysis and microbusinesses.

Harm reduction strategies

Smoke-free laws and policies

One successful and popular harm reduction strategy for tobacco smoking is 
public smoke-free policies and laws. This strategy primarily reduces harms 
that smoking may cause to others rather than the user, by preventing 
smoking in public spaces where non-smokers may be exposed to second-
hand smoke (Gartner, Hall and McNeill, 2010). It has also contributed to 
denormalization of smoking and reduced opportunities to smoke (Gartner 
et al., 2010). As exposure to second-hand cannabis smoke is likely to also 
present risks to non-smoking by-standers, regulators should ensure that 
smoke-free policies and laws intended for tobacco smoking also apply to can-
nabis smoking. Cannabis use in the workplace is likely to already be covered 
by workplace drug and alcohol policies, but some jurisdictions have included 
public use bans in their cannabis regulations (Pardo, 2014).

Alternative nicotine products

People smoke tobacco for the effects of nicotine, but it is the toxic gases, par-
ticulate matter and carcinogenic tars that they inhale from the non-nicotine 
components of burnt tobacco that are responsible for the vast majority of 
tobacco-related harm (Russell, 1976). Hence, there is substantial potential for 
reducing the harm of nicotine use if smokers used cleaner delivery systems for 
nicotine. However, harm reduction strategies that involve encouraging 
tobacco smokers to switch to lower-risk nicotine products are one of the 
most underutilized approaches in tobacco control. They are strongly opposed 
by many in the tobacco control field because of concerns about youth 
uptake. However, proponents of tobacco harm reduction have pointed out 
that an increase in youth use of lower-risk nicotine products may also divert 
some youth from smoking. Time trend analyses demonstrate a faster decline 
in any recent smoking and more established smoking among youth in the US 
after 2014, when youth vaping prevalence increased substantially (Levy, 
Warner, Cummings, Hammond, Kuo, Fong, Borland, 2018). The history of 
opposition to tobacco harm reduction largely originates from experience with 
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tobacco industry marketing of cigarette products that purported to reduce 
harm but were later found to be ineffective at reducing health risk (Gartner 
and Hall, 2010). The promotion of filter cigarettes and “light”/“low tar” 
 cigarettes likely increased overall harm by discouraging health-conscious 
smokers from quitting (Kozlowski, Goldberg, Yost, White, Sweeney, and 
Pillitteri, 1998). These product innovations were initially supported by the 
public health community (Gartner and Hall, 2010), but once the fraud was 
discovered, tobacco control advocates focused their efforts on goals of: (1) 
ending tobacco-related death and disease; (2) ending nicotine addiction; and 
(3) destroying the tobacco industry (Arnott, 2013).

While cigarette filters and “light” cigarettes did not reduce harm to 
tobacco smokers, there is an increasing range of nicotine and tobacco prod-
ucts that are substantially less harmful than cigarettes. These lie on a spectrum 
of risk. Medicinal nicotine products, such as gum and lozenges are at the 
lowest end; cigarettes are at the highest level of risk; and products that deliver 
nicotine without burning tobacco, such as low nitrosamine smokeless 
tobacco (e.g. Swedish snus), electronic vapor products (e.g. e-cigarettes) and 
heated tobacco products, lie somewhere in between (McNeill and Munafò, 
2013). Current evidence suggests these non-smoked alternative nicotine 
products could be substantially less harmful than cigarettes and in some cases 
may be closer in their risk profile to medicinal nicotine than that of smoked 
tobacco (Gartner, Hall, Vos, Bertram, Wallace and Lim, 2007; National 
Academies of Sciences and Medicine, 2018; Stephens, 2018; Tobacco 
Advisory Group of the Royal College of Physicians, 2016). A lack of conclu-
sive evidence on the safety of long-term use of some of these non-medicinal 
products (e.g. nicotine-containing vapor products) has been used to justify a 
ban on their introduction into Australia (Department of Health, 2018). It is 
noteworthy that with the exception of New Zealand1 (Department of 
Health, 2018), very few countries have reversed bans on the sale of Swedish 
snus, despite good evidence from long-term epidemiological studies that con-
firms its low-risk profile. This suggests that high-quality epidemiological 
evidence of lower risk may not be sufficient to overturn sales bans on vapor-
ized nicotine.

Regulation of electronic vapor products, such as e-cigarettes, varies globally. 
Most Western democracies (Europe, UK, USA, Canada, New Zealand) allow 
these products to be sold with or without nicotine, either as consumer products 
or as therapeutic goods if there is evidence of safety and efficacy for use as ces-
sation aids (Gartner and Bromberg, 2019). The EU Tobacco Products Direc-
tive specifies a range of requirements for nicotine vapor products such as limits 
on the size of bottles containing refill fluid (10 mL maximum) and maximum 
nicotine concentration (20 mg/mL). Sellers of these products need to notify the 
regulating authority prior to sale of their ingredients. Products that do not 
conform to these specifications (e.g. >20 mg/mL) can only be marketed if 
approved as a medicine. Canada and New Zealand are currently developing 
regulations for vaping products that are sold as consumer goods.
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Countries with prohibitions on the sale or use of non-medicinal vaping 
products include Australia, Malaysia, Thailand, Singapore and Hong Kong. 
Malaysia and most states of Australia2 allow the sale of nicotine-free vapor 
products but nicotine-containing products cannot be sold unless approved by 
the medicines regulators. Individuals have been prosecuted in Australia for 
possession of relatively small quantities of nicotine vaping liquid (<100 mL) 
(Gartner and Bromberg, 2019). Thailand and Singapore both ban the sale and 
use of vaping products regardless of whether or not they contain nicotine. 
There are reports of British nationals being arrested for possessing a vaporizer 
in Thailand (Gov.UK).

Cannabis regulators would be well-advised to avoid adopting the same 
perverse regulatory framework as some countries have adopted for nicotine 
and tobacco products. These bans arguably provide market protection and 
exemptions from product regulations for the most harmful nicotine products 
(cigarettes) and impose more severe restrictions including sales bans on some 
lower-risk nicotine products (e.g. Swedish snus, nicotine vapor products). As 
with tobacco, smoked cannabis products are likely to be the most risky 
because they expose users’ lungs to the by-products of combustion, such as 
particulate matter. While evidence is still developing on the risks of non-
smoked cannabis products, such as dry herb vaporizers, cannabis oil vaporiz-
ers and edible cannabis products, these would appear to be lower risk than 
smoked cannabis (Fischer, Russell, Sabioni, van den Brink, Le Foll, Hall, and 
Room, 2017; Hall and Fischer, 2010). Regulators might consider imposing 
higher taxes on cannabis products intended for smoking. Product warnings 
that emphasize combustion as the most harmful route of administration could 
also be helpful in steering consumers toward lower-risk delivery methods. At 
a minimum, it would be prudent not to limit the legal market to smoked 
cannabis products or to enact greater restrictions on potentially lower-risk 
cannabis products. Discouraging cannabis users from mixing their cannabis 
with tobacco is a harm reduction strategy that could encourage users to adopt 
non-smoked methods of using cannabis (Fischer et al., 2017; Gartner, 2015).

Edible cannabis products eliminate the respiratory risks of cannabis smoking 
but are not risk-free. Inexperienced cannabis users inadvertently overdosed on 
edible cannabis products in the early stage of cannabis legalization in Colorado 
(Monte, Zane, and Heard, 2015). More serious problems occur in children who 
accidentally ingest edible cannabis products that they assume to be confectionary 
(Richards, Smith and Moulin, 2017). Regulatory changes to the potency, pack-
aging and labelling of edible cannabis products have been introduced in some 
US states to address these problems with as yet unknown success.

Product regulation

Regulating the constituents and emissions of tobacco products to reduce tox-
icity is included in the FCTC (Article 9). It has been the focus of the WHO 
Study Group on Tobacco Product Regulation (TobReg). However, there 
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are few examples of the use of tobacco product regulations to reduce the 
harms of tobacco smoking. One harm reduction product standard that has 
been implemented is a Reduced Ignition Propensity standard to reduce ciga-
rette-related fires (Saar, 2018). Sweden has an industry standard to limit the 
levels of tobacco specific nitrosamines in smokeless tobacco products 
(Stepanov and Hatsukami, 2016), but no country has enacted product stand-
ards to reduce the toxicity of cigarettes.

Potential targets for cannabis product standards include maximum permis-
sible levels for contaminants, such as pesticides (Subritzky, Pettigrew and 
Lenton, 2017) and maximum THC content for smokeable, edible and extract 
forms. Many US states do require testing of cannabis products for heavy 
metals, pesticides and micro-organisms. The substantial failure rates of testing 
in some states has prompted complaints from the cannabis industry about 
forcing up their costs and reducing their ability to compete with illegally pro-
duced cannabis.

Potential lessons from tobacco endgame discussions

There is an increasing discussion within the tobacco control field about an 
“endgame” for tobacco smoking. These discussions aim to eliminate tobacco 
smoking as a major public health issue by setting a very low population 
smoking prevalence as a goal (typically 5 percent or less), setting a target date 
by which to achieve this and outlining a strategy to do so that goes beyond 
“business as usual” (McDaniel, Smith and Malone, 2016). Some of these pro-
posals and their potential relevance to cannabis control are discussed below.

Abolition

Proctor has proposed abolishing legal tobacco sales (Proctor, 2013). He 
argues that abolition is different from prohibition because users would be 
permitted to grow and possess tobacco for their own personal use. This is 
similar to the decriminalization model used for cannabis in some Australian 
and US states. However, unlike the model proposed by Proctor for tobacco, 
criminal penalties have been retained under cannabis decriminalization for 
cannabis cultivation; only users found in possession are given fines or diverted 
to treatment programs (Hall and Fischer, 2010). While the Uruguay model of 
cannabis legalization includes the option to purchase cannabis products 
through licensed pharmacies, registered users may also grow their own. This 
model may offer an alternative to legalization of commercial cannabis cultiva-
tion and sales (Caulkins et al., 2016).

A regulated market model

Borland has proposed a regulated market model for tobacco (Borland, 2003). 
Under this proposal, a government-owned monopsonistic agency (the 
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Tobacco Products Agency) would license manufacturers to produce tobacco 
products that complied with their standards and then supply them to retailers. 
As the sole wholesaler of tobacco products, the Tobacco Products Agency 
would have control over the price, packaging and constituents of the prod-
ucts in the retail market. The most harmful tobacco products could be with-
drawn from the market by phasing out their supply to retailers. This model 
was also used until very recently to regulate alcohol in Scandinavia and some 
Canadian provinces.

None of the jurisdictions with legalized cannabis markets have adopted 
this model. It is likely to face similar barriers to its adoption for tobacco, such 
as the reluctance of governments to become monopoly suppliers of a poten-
tially harmful recreational drug. Moreover, most governments are privatizing 
state-owned enterprises, such as utility wholesalers and prisons, rather than 
setting up new state-owned businesses (Megginson and Netter, 2001). 
Nevertheless, if there were sufficient political support, a regulated market 
model for cannabis could be a viable way of better controlling and monitor-
ing legal cannabis markets (Caulkins et al., 2016).

Restricting sales to non-profit enterprises with a health mandate

Callard and colleagues have proposed a regulatory model to remove the 
profit incentive from the tobacco market by transferring the manufacture and 
supply of tobacco products from commercial corporations to an enterprise 
“with the mandate to achieve a timetabled reduction in tobacco and the 
market power to innovate measures to meet these targets” by acquiring their 
operations through voluntary or legislated purchase (Callard, Thompson and 
Collishaw, 2005). Government-controlled monopolies already exist in some 
countries (e.g. China Tobacco Company), although run without an explicit 
health mandate. It could be argued that Compassion Clubs that were set up 
as non-profit user cooperatives are an example of a non-profit model that has 
been used in cannabis control. This proposal is very similar to the regulated 
market model; it would require governments to be the sole suppliers of can-
nabis products to the market.

Smoker licensing

Chapman has proposed a licensing scheme for tobacco smokers, whereby 
both suppliers and purchasers would require a license (Chapman, 2012). The 
scheme would allow close monitoring of tobacco use, limit the quantity that 
could be purchased and include financial incentives for users to surrender 
their license when they quit smoking to reduce their risk of relapse by pre-
venting impulse purchasing of tobacco. Other features proposed include a 
license exam to ensure that those applying for licenses are aware of the risks 
of smoking. Cannabis legalization in Uruguay shares some features of the 
smoker’s license proposal, such as the requirement for users to register with 
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the state and the imposition of limits on the amount of cannabis that can be 
purchased (Pardo, 2014). A limitation of this model is that users may prefer 
to access cannabis from the black market if they are concerned about identi-
fying themselves as cannabis users by applying for a license or registering as a 
user, or resist attempts to limit their cannabis consumption (Hudak, Ramsey 
and Walsh, 2018).

Sinking lid and cap-and-trade schemes

Wilson and colleagues have proposed a quota system to limit the quantity of 
tobacco that can be sold within a country and require suppliers to bid for the 
right to sell the tobacco (Wilson, Thomson, Edwards and Blakely, 2013). 
The amount of tobacco available for sale could be gradually reduced in order 
to drive up prices. The idea is similar to using carbon trading models to 
reduce carbon dioxide levels. The approach has not been implemented for 
tobacco in any jurisdiction and would require strong political will and large-
scale compensation of commercial tobacco suppliers. Free trade agreements 
may also present a barrier.

An issue requiring careful consideration would be managing the demand 
for tobacco among addicted consumers who are unable to purchase tobacco 
if the lid sinks faster than the prevalence of smoking. Governments that set up 
a legal cannabis market could limit the amount of cannabis produced and 
released into the retail market in order to contain the growth of the market. 
This would allow governments to decide what would be an acceptable size 
for a legal cannabis market. The major downside of this approach would 
again be consumers turning to the black market if consumer demand 
exceeded the amount of cannabis available from the legal market.

Reducing the nicotine in smoked tobacco products  
to non-addictive levels

In 2017, the US FDA announced its intention to mandate the reduction of 
nicotine in smoked tobacco products to minimally or non-addictive levels 
(FDA News Release, 2017). The main aim of this policy, first proposed more 
than 20 years ago, is to protect new smokers from becoming addicted to 
smoking tobacco (Benowitz and Henningfield, 2013). Unlike ventilated ciga-
rettes, which produce low nicotine readings by diluting the smoke with air 
drawn in from the side of the cigarette, the tobacco in Very Low Nicotine 
Content (VLNC) cigarettes has been grown or treated so that there is minimal 
nicotine in the plant material used to manufacture the cigarettes (Donny, 
Denlinger, Tidey, Koopmeiners, Benowitz, Vandrey, and Hatsukami, 2015). 
While smokers of “light” cigarettes can receive the same amount of nicotine 
by altering their puffing topography, smokers of VLNC cigarettes are not 
able to compensate for the lower nicotine delivery. Randomized trials of 
VLNC cigarettes have found that smokers assigned to use these cigarettes 
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reduced their exposure to nicotine and report lower nicotine dependence 
scores at follow-up than smokers who continued to smoke the control ciga-
rettes. Since nicotine is the main addictive component of tobacco and the 
main reason that people continue smoking when they no longer want to, a 
mandated VLNC standard for cigarettes would be expected to dramatically 
impact the current tobacco cigarette market.

This policy may be more acceptable and feasible if combined with tobacco 
harm reduction options. In announcing the intended policy, the then FDA 
commissioner, Scott Gottlieb, also announced that lower-risk alternative nic-
otine products would remain available so that “adults who still need or want 
nicotine can get it from an alternative and less harmful source” (FDA News 
Release, 2017).

A survey of smokers in Canada reported high public support for removing 
nicotine from cigarettes (Chung-Hall, Fong, Driezen and Craig, 2018). 
However, this strategy has not been implemented outside of controlled trials 
so there is substantial uncertainty about whether smokers would accept the 
policy if implemented. Possible impacts include substantial consumer pressure 
to reverse the ban, an increase in black market tobacco with high nicotine 
content, and consumers adding nicotine sourced from medicinal nicotine or 
alternative nicotine products to VLNC cigarettes.

An equivalent policy for cannabis would be a mandated limit on the THC 
content of cannabis. Similar concerns would apply to this policy as for VLNC 
tobacco cigarettes. The availability of lower-risk sources of THC would need 
to provide an alternative to consumers who could purchase high THC 
smoked cannabis products from the black market. This presents a major chal-
lenge to this policy because some lower-risk delivery methods, such as vapor-
ization, use loose cannabis that can be smoked. Hence, there is no easy way 
to ensure smoked cannabis products have low THC content while providing 
access to higher THC cannabis for vaporization.

Conclusions

Tobacco smoking prevalence has been reduced substantially over the past 50 
years thanks to a comprehensive set of strategies that have discouraged 
smoking. Some lessons from Tobacco Control policy are transferable and 
have already been transferred to Cannabis Control policy, e.g. use of taxa-
tion; age restrictions on sales; smoke-free policies; restrictions on promotional 
activities; track and trace programs and plain packaging. However, the trans-
ferability of other lessons is more uncertain. This includes mass media cam-
paigns that use strong fear appeals and tobacco endgame policies that aim to 
remove or minimize levels of the main psychoactive component in cannabis. 
Cannabis regulators have a unique opportunity to set up a coherent frame-
work that utilizes some of the innovative regulatory options that have been 
suggested for tobacco. These have proven difficult to implement for tobacco 
because of the challenges in radically changing how tobacco is marketed 
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when large numbers of daily tobacco smokers will be affected, and highly 
profitable transnational tobacco companies can effectively oppose them. Even 
without these barriers, adoption of some proposed strategies, such as state-run 
cannabis monopolies, will be difficult to achieve politically. They would 
require strong advocacy campaigns from public health organizations to 
support their introduction.

Regulations should be developed in a way that allows lower-risk cannabis 
products to be sold. Elements of some policies that have only been discussed 
for tobacco have already been implemented for cannabis. However, some of 
these have not been in place long enough to evaluate (e.g. Uruguay’s regis-
tered cannabis user program). Endgame discussions in the tobacco control 
field have identified smoking prevalence goals. Governments embarking on 
legalization of cannabis might consider setting a maximum cannabis use pre-
valence benchmark to prompt public discussions of the sort of restrictions 
that should be placed on cannabis sales.

Notes
1 The New Zealand Smoke-free Environments Act 1990, s 29(2) prohibits the commer-

cial importation of tobacco products that are “labelled or otherwise described as 
suitable for chewing, or for any other oral use (other than smoking)” (Ministry of 
Health, 1990). However, in 2016, the New Zealand Ministry of Health announced 
it was “considering how best to apply risk-proportionate regulation across all 
tobacco products including smoked tobacco, smokeless tobacco and vaping prod-
ucts” (Ministry of Health, 2016).

2 Western Australia does not permit the sale of vaping devices, regardless of whether 
they contain nicotine or not.
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11 How not to legalize cannabis
Lessons from New Zealand’s 
experiment with regulating  
“legal highs”

Marta Rychert and Chris Wilkins

Introduction

New Psychoactive Substances (NPS), sometimes also known as “legal highs,” 
are recreational drugs not controlled under the international drug control 
system but which “may pose a public health threat” (UNODC, 2013). Since 
2009, over 800 different NPS compounds have been reported internationally 
(UNODC, 2018), well surpassing the number of illegal drugs controlled 
under the United Nations drug conventions. NPS belong to diverse chemical 
families, including synthetic cannabinoids (e.g. JWH-200, AB-FUBINACA), 
synthetic cathinones (e.g. alpha-PVP), piperazines (e.g. mCPP) and synthetic 
opioids (e.g. acetylfentanyl). They are often manufactured in China and India 
and shipped to consumer countries where they are marketed as “legal altern-
atives” to illegal drugs. The emergence of NPS has challenged international 
and national drug control systems over the last decade (Brandt, King and 
Evans-Brown, 2014).

Overwhelmingly, the response to the influx of NPS has been to prohibit the 
sale of these compounds, either by adding them to the lists of prohibited sub-
stances in national drug laws, or by imposing bans on broad categories of 
 substances defined by their similarity to already scheduled drugs (generic and ana-
logue approaches) (King, 2013). However, scheduling requires time and financial 
resources as substances have to be assessed for harmfulness and prohibition orders 
need to pass through legislative assemblies. By the time a given compound is pro-
hibited, a new synthetic substance will be developed and will appear on the 
market, illustrating the so-called “cat and mouse game” between NPS producers 
and national authorities (Brandt et al., 2014; Seddon, 2014). A number of coun-
tries, including Ireland, Poland, Romania, the United Kingdom and Australia, 
have responded by imposing so-called “blanket bans” on sale of any psychoactive 
products (Barratt, Seear and Lancaster, 2017; Hughes and Griffiths, 2014; Stevens, 
Fortson, Measham and Sumnall, 2015). These prohibitive responses have been 
criticized for restricting the use of NPS in legitimate industries and research 
(Kavanagh and Power, 2014), and for creating practical challenges with policing 
(Malczewski, 2015) and issues around the legal definition of “psychoactivity” 
(Reuter and Pardo, 2017; Stevens et al., 2015).
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In contrast to the prohibitive approaches developed in other countries, the 
New Zealand Government decided to develop a regulatory approach to NPS 
(Wilkins, Sheridan, Adams, Russell, Ram and Newcombe, 2013). Between 
2005 and 2008, so-called “party pills” containing benzylpiperazines (BZP) were 
allowed to be sold legally under the “Restricted Substances Regime” (RSR), a 
new drug classification established under the existing Misuse of Drugs Act 
1975. In July 2013, five years after ending the regulated market for BZP, the 
New Zealand Parliament passed the Psychoactive Substances Act (PSA) 2013, 
the world’s first comprehensive pre-market approval regime for NPS. Under 
the PSA, product sponsors can legally manufacture and sell recreational drugs 
containing NPS, provided they can prove through toxicology and clinical trials 
that the products pose no more than a “low risk” to consumers’ health (New 
Zealand Parliament, 2013b). This novel approach received considerable inter-
national attention as a “long-term” (UN, 2013), balanced (EMCDDA, 2015), 
and “bold and innovative” response (UK NPS Expert Review Panel, 2014).

However, both the BZP “party pills” regime and the synthetic cannabi-
noid market, which operated under the interim PSA provisions, failed to 
endure. In May 2013, an amendment to the Psychoactive Substances Act 
prohibited the use of evidence from animal testing in product approval 
applications, setting a prohibitively high bar for approval of any “legal high” 
product in the foreseeable future. As a result, there are currently no NPS 
products on legal sale in New Zealand, and indeed no applications for 
approval of an NPS have ever been made. This chapter analyzes the New 
Zealand attempts to regulate the legal high market and discusses implications 
for emerging regimes for recreational cannabis.

Policy context: New Zealand drug market  
and the new drugs phenomenon

New Zealand, an island nation in the South Pacific populated by 4.5 million 
people, is separated from its neighbor Australia by some 1,500 km of the 
Tasman Sea. Its geographical isolation has long influenced the traditional 
illegal drug markets, with drugs that need to be smuggled from other coun-
tries, such as cocaine, MDMA and heroin, of uncertain quality and high price 
(Wilkins, Prasad, Wong and Rychert, 2015). Locally produced drugs, prim-
arily cannabis and methamphetamine, are much more widely available. As in 
other Western countries, cannabis has been the most widely used illegal drug 
for many decades, with the latest general population survey reporting 11.6 
percent of adults (defined as 15 and over) used cannabis in the last year (Min-
istry of Health, 2017). The use, possession and supply of cannabis is pro-
hibited. The situation with methamphetamine is distinctive, with prevalence 
rates high by international standards (i.e. 0.8 percent last year use in the 
general population, see Ministry of Health, 2017). The scarcity and high 
price of drug types like MDMA contribute to the demand for alternative syn-
thetic stimulants and hallucinogens.
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Around 2000, New Zealand entrepreneur Matt Bowden developed a 
range of products containing the synthetic stimulants benzylpiperazine (BZP) 
and trifluoromethylphenylpiperazine (TFMPP) (Wilkins and Sweetsur, 
2010). Bowden, previously addicted to methamphetamine, presented his 
product as a lower risk, safer alternative to methamphetamine (Kerr and 
Davis, 2011). His company and lobby group Stargate International (STAR 
standing for Social Tonics Advocacy and Research) started marketing BZP 
“party pills” on a commercial scale, with much of the manufacturing happen-
ing in India and China thanks to the unregulated status of BZP internation-
ally (Szalavitz, 2015). BZP “party pills” rapidly grew in popularity as a new 
recreational “legal high” product. It is estimated that by 2004, approximately 
five million legal BZP/TFMPP party pills had been produced, generating 
sales of 24 million New Zealand Dollars (NZD) per year (Wilkins and 
Sweetsur, 2010). STANZ (Social Tonics Association of New Zealand), a 
new party pills industry association, developed a voluntary “Code of Prac-
tice” covering aspects such as the quality and dosages of BZP products 
(including maximum strength), labelling and packaging (including the 
warning “do not consume with alcohol”) and retail sales, but attempts at 
industry self-regulation were not effective at reducing the potency of prod-
ucts and related harms (Wilkins and Sweetsur, 2010). Consequently, there 
were calls for a government response to address the growing popularity of 
BZP and uncertainties around potential health impacts.

Restricted Substances Regime (RSR): market 
regulation that didn’t happen

In 2004, following an evaluation of BZP safety, the Expert Advisory Com-
mittee on Drugs (EACD) concluded that existing evidence of BZP-related 
health harms was insufficient to make an informed scheduling decision 
(EACD, 2004). While further government-commissioned research was being 
undertaken, the EACD recommended adoption of some form of government 
control over the existing BZP market.

In 2005, a new regime for substances assessed by the government to be 
“low risk” was established by an amendment to the Misuse of Drugs Act. 
The so-called “Restricted Substances Regime” (RSR) imposed broad market 
regulations, including an age limit on sales (i.e. 18 years or older), restrictions 
on advertising in major media, and bans on the giving away of free samples as 
part of promotional activities (Sheridan and Butler, 2010). BZP was immedi-
ately included in the new schedule (New Zealand Parliament, 2005). The 
BZP industry continued commercial sales of their products under this limited 
regulatory scheme. It is estimated that in 2007/2008, at the height of BZP’s 
popularity, the industry was selling 200,000 party pills per month, with a 
product range of around 80 to 120 brands (Wilkins et al., 2013). More 
detailed government regulations for the RSR were intended, including product 
quality standards and maximum dose limits, but there were significant delays 
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in their release. The industry responded to the lack of progress with regulation 
by commissioning a public law firm to draft regulations (STANZ, 2007b) and 
a Code of Good Manufacturing Practice (STANZ, 2007a), which were subse-
quently submitted to the government (STANZ, 2007c). In 2008, based on 
new evidence of BZP-related health harms, including from previously com-
missioned government research (Thompson, Williams, Aldington, Williams, 
Caldwell, Dickson, and Beasley, 2006), BZP was rescheduled as a Class C 
drug and prohibited under the Misuse of Drugs Act, thereby removing it 
from the RSR regime. No other substance was scheduled under the RSR 
and the regime was ultimately abandoned in 2013.

The industry responded to the ban on BZP by shifting production to 
non-BZP party pills and synthetic cannabinoids, which were not controlled 
by any legislation (Wilkins et al., 2013). Synthetic cannabinoids became 
increasingly popular after 2010 and, similarly to BZP products, were sold 
from convenience stores without any regulatory restrictions. Again, little was 
known about their health impacts and the speed of government response was 
limited due to the slowness of assessment and scheduling processes. Despite 
attempts to ban several synthetic cannabinoid compounds via temporary 
orders, the market continued to expand with replacement compounds. In 
early 2013, the Ministry of Health (MOH) estimated that approximately 
200–300 psychoactive products were being sold from around 3,000–4,000 
retail outlets in New Zealand (MOH, 2014e).

Psychoactive Substances Act (PSA):  
a promise of comprehensive legal control

The ongoing problems with controlling NPS came to the attention of the New 
Zealand Law Commission (NZLC) in 2011, as part of their independent 
review of the country’s Misuse of Drugs Act. The Law Commission recom-
mended the development of a new pre-market approval regulatory regime 
requiring producers of NPS products to demonstrate the safety of their prod-
ucts before they are permitted to be sold on the legal market (rather than the 
government having to prove that the products are unsafe in order to remove 
products from the market). Forty-five recommendations on how the new pre-
market approval regime should operate were included in the final NZLC 
report, including restrictions on retail sale and advertising (NZLC, 2011).

The Psychoactive Substances Act (PSA) was passed in July 2013 with 
nearly unanimous cross-party support in parliament (119 in favor and 1 vote 
against the legislation) (New Zealand Parliament, 2013a). Under this regime, 
developers of NPS products can receive government approval to legally 
manufacture, import and sell their products, provided they can prove through 
pre-clinical and clinical trials that their products cause no more than a “low 
risk” of harm to their consumers (Wilkins, 2014a). The importation, manu-
facture, supply and possession of any other “unapproved” NPS is prohibited 
by default (Rychert and Wilkins, 2016b).



Requirements for testing the safety of psychoactive products resemble the 
pre-market approval regime for medicines and are modelled on pharmaceuti-
cals standards developed by the International Council for Harmonization of 
Technical Requirements for Pharmaceuticals for Human Use (ICH). This 
means that scientific evidence from a series of toxicology and clinical trials are 
required for each product application (PSRA, 2014a). The approval is 
granted for each separate product formulation (not substance), and thus the 
strength of the product cannot be modified once approval is granted. The 
New Zealand Ministry of Health have estimated that the cost of testing is 
likely to be 1–2 million NZD per product (MOH, 2013a). The product 
application fee is set at 175,000 NZD per product. While this might seem 
like a lot of money, returns from the market are likely to compensate the 
initial expenses. Estimated annual retail sales from a regulated synthetic can-
nabis market during the “interim phase” of the PSA implementation reached 
140 million NZD (MOH, 2014e).

The retail framework for the regime is broadly modelled on regulations 
for tobacco and alcohol. Approved recreational products are allowed to be 
legally sold from specialized licensed retail outlets. No food or alcohol can be 
sold from the same premises, and the PSA explicitly bans the sale of products 
from supermarkets, petrol stations, local convenience stores or alcohol retail 
outlets. Retail sales are only allowed to customers 18 years of age and over 
(which matches the legal drinking age in New Zealand). Further restrictions 
on location of licensed retailers, including minimum distance from “sensitive 
sites” such as schools, sports fields or churches, can be imposed by local 
councils. Advertising is limited to the “point of sale” only (i.e. no advertising 
in television, radio, or newspapers) and must be limited to objective informa-
tion about the product, such as active ingredients and the price. The PSA 
specifically prohibits advertising which conveys a message that an approved 
product is “safe.” While online sale of products is allowed, it can only be 
done through websites established specifically for this purpose (but not other 
internet platforms, including social media websites). Packaging for NPS prod-
ucts must include a list of ingredients, health warnings, contact details of the 
manufacturer and the telephone number of the National Poisons Centre 
(New Zealand Parliament, 2013b).

The Psychoactive Substances Regulatory Authority (PSRA), a new govern-
ment agency established within the Ministry of Health, is tasked with overseeing 
implementation of the PSA. The PSRA has the ability to revoke any product 
approval if, after introducing the product to the market, reports about adverse 
effects emerge and the product is no longer considered to be “low risk.”

Issues with implementing the PSA  
during the “interim regime”

When the PSA was passed in July 2013, much of the regulatory framework 
required for the regime to become fully operational had yet to be completed, 
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including the required safety testing standards for product approval. While these 
regulations were being developed by the PSRA, the so-called “interim regime” 
was established as a transitional regime. This allowed a limited number of prod-
ucts available on the market before passage of the PSA to continue to be sold 
subject to new retail and advertising restrictions until the full regime and related 
regulations were finalized (which was projected to happen by the end of 2013). 
The interim regime was deemed necessary to avoid the creation of a black 
market, which could have emerged if all existing products had been immedi-
ately taken off the market (New Zealand Parliament, 2013a).

Forty-seven products received interim approvals, 40 of which were 
 synthetic cannabinoid smoking blends containing compounds such as AB- 
FUBINACA, PB-22, CL-2201, or SGT-24 (Wilkins, 2014b). These products 
did not pass any safety tests but were deemed to be low risk as they complied 
with interim approval criteria, i.e. they had been on the market for at least 
three months before the PSA and there were no adverse effect notifications 
against them (New Zealand Parliament, 2013a, 2013b). One-hundred and 
fifty-two specialized retailers were licensed to sell the “interim approved” 
products, a 95 percent reduction in the number of outlets selling NPS prod-
ucts compared to pre-PSA when an estimated 3,000–4,000 unlicensed shops, 
mostly local convenience stores, sold NPS products.

Managing the market during the interim stage of PSA implementation 
proved challenging (see implementation timeline, Figure 11.1). The interim 
PSA regime operated for ten months until the Government brought it to an 
abrupt end in May 2014, following reports of social disruption around retail 
stores and health risks from products (MOH, 2014e). Research on the PSA 
legislation and interim regime identified a range of issues including with 
identifying and monitoring interim approved products (Rychert, Wilkins and 
Witten, 2017), regulating the retail environment (Rychert and Wilkins, 
2016a; Rychert, Wilkins and Witten, 2018), developing detailed regulations 
for the full PSA regime, and communicating the policy to the public and key 
stakeholders (Rychert and Wilkins, 2018b).

Identifying and monitoring interim approved products

The products allowed to be sold on the interim PSA market turned out to be 
problematic, with ongoing reports of health harms and dependency issues 
(Rychert et al., 2017). Some of the compounds used in the interim approved 
products were particularly potent synthetic cannabinoids compared to THC 
in natural cannabis (Hermanns-Clausen, Kneisel, Szabo and Auwärter, 2013; 
Wilkins, 2014b), and have subsequently been banned in other countries (e.g. 
AB-FUBINACA, PB-22, PB-22–5F, 5F-ADBICA) (China Food and Drug 
Administration, 2015; Drug Enforcement Administration Department of 
Justice, 2014; German Federal Narcotics Act, 2014). A number of New 
Zealand studies have retrospectively identified serious health harms related to 
products approved for the interim regime (Glue, Courts, Gray and Patterson, 
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2016; Glue, Courts, MacDonald, Gale and Mason, 2015; Macfarlane and 
Christie, 2015; Wilkins, Prasad, Wong, Graydon-Guy and Rychert, 2016). 
The approval of high-potency synthetic cannabinoids in the interim market 
meant that lower-strength and potentially “safer” products were not commer-
cially viable (Rychert et al., 2017). Some commentators have suggested that the 
legal criteria for interim approvals were too lenient and there were issues in 
applying the criteria in practice, i.e. interim approvals relied on data about 
adverse events from specific products, which was largely not available at the 
time the interim PSA regime was established (Rychert et al., 2017). Issues with 
harmfulness were exacerbated by the lack of manufacturing controls during the 
interim regime. The Code of Manufacturing Practice was finalized by the PSRA 
and came into force only in January 2014, i.e. six months into the interim 
regime (MOH, 2014d), meaning that for most of the interim regime, there was 
no specific mechanism for monitoring manufacturing standards. The introduc-
tion of the new standards in the Manufacturing Code resulted in the suspension 
of all ten interim licenses to manufacture products (MOH, 2014e).

The system for monitoring product safety was not fully developed at the 
time the interim regulated market was established, and hence the process for 
removing interim approved products that caused harms lacked speed and effi-
ciency (Rychert et al., 2017). The framework to assess the risks of interim 
products was developed and released two months after the PSA was enacted 
(MOH, 2013b). The system relied on anonymous telephone calls from the 
public to the free “Drug and Alcohol Helpline” and National Poisons 
Centre, reports sent by medical professionals to the Pharmacovigilance 
Centre, and reports made by a subset of hospital emergency units (MOH, 
2013b). However, health professionals appeared to be unaware of the report-
ing system, raising concerns about under-reporting of adverse events from the 
approved products (Rychert et al., 2017). The existing system for recording hos-
pital admissions in New Zealand (International System of Classification of Dis-
eases (ICD)) did not integrate well into the product monitoring system as it does 
not include codes specific to synthetic cannabinoids (let alone specific products) 
and the coding was not applied consistently across different district health boards 
(Rychert et al., 2017). In retrospect, drug community services and NGOs 
expressed concerns that the system was complex and confusing for consumers 
and their families. Eleven products were withdrawn from the market during the 
interim regime: five in January 2014 (Wilkins, 2014b) and six in May 2014 
(MOH, 2014a) (i.e. a mere week before the interim regime was ended).

Controlling interim retail sales

Challenges were identified with monitoring the compliance of interim licensed 
retailers under the new PSA framework, including the age restrictions on pur-
chase (i.e. 18 years+) (Rychert et al., 2018). Other problematic retail behaviors 
included the operation of shops during late night and early morning hours (as 
there are no legal rules on retail hours under the PSA), and the price discounting 



How not to legalize cannabis  267

of products (driven by market competition). Some commentators claim that the 
reduction in the number of retail outlets under the interim regime (i.e. down 
from 3,000–4,000 convenience stores to 150 licensed outlets) concentrated a 
large number of customers at licensed shops (the so-called “bottleneck effect”), 
which then increased the visibility of outlets and related social nuisance such as 
queuing, begging and intoxication (Rychert et al., 2018). Targeting young and 
low-income customers was among the business strategies adopted by some indus-
try actors in response to market competition (Rychert and Wilkins, 2016a). 
There have also been reports that some retailers used price-cutting as a strategy to 
attract customers (Rychert and Wilkins, 2016a) and offered to sell products on 
credit to customers awaiting social welfare payments (Rychert et al., 2018). The 
PSA does not include any special price control provisions (e.g. excise tax or 
minimum pricing). Although it was acknowledged that an excise tax should be 
applied, policymakers indicated they were reluctant to do so due to the technical 
difficulties of choosing an appropriate level of tax without knowledge of how the 
new market would develop, and agreed to revisit the issue in the future (New 
Zealand Parliament, 2013a).

Under the PSA, local government authorities are granted powers to limit the 
operation of retail outlets in their district via so-called Local Approved Product 
Policies (LAPP). LAPPs can include rules about the density of retail outlets and 
define a minimum distance that retail outlets are required to be from sensitive 
sites, such as schools, churches or drug treatment facilities (i.e. typically 500 
meters). However, there were significant delays in developing these policies; by 
the end of the interim regime, only 5 out of 71 local councils had developed a 
LAPP (Anderson, 2014). Stakeholders from local councils explained that delays 
were caused by not having the financial resources to develop these policies and 
conduct related public consultations, and by general community opposition to 
the regime. They also expressed resentment about the lack of local body-specific 
consultation when the regime was being developed (Rychert et al., 2018). Some 
councils demonstrated their opposition by implementing LAPPs that severely 
restricted the operation of retail outlets in their districts. For example, the LAPP 
developed in Hamilton included bus stops as “sensitive sites,” as they are places 
where children gather, and this severely reduced the number of places where 
retail outlets could be located. The industry lobby group challenged the Hamilton 
LAPP in court (The Star Trust v Hamilton City Council, 2016) but the case was 
dropped after the ending of the interim regime.

Public communications and regulatory workload

Increasing public opposition to the interim PSA regime emerged in response to 
the opening of retail outlets in local neighborhoods and the ongoing reports of 
adverse effects from products. Public opposition may have been exacerbated by 
a lack of clear communication about the aims of the PSA early in the policy 
process. For example, during parliamentary debates on the PSA, one politician 
supported the PSA in the hope “it will send them (the industry) out of business” 
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(New Zealand Parliament, 2013a). In public announcements, restrictive regu-
latory measures were emphasized, perhaps adding to the misunderstanding 
about the PSA among the general public (Rychert and Wilkins, 2018b). For 
example, 7 out of 72 written submissions from the general public expressed 
their support for the PSA under the mistaken understanding that it intended to 
impose a ban on all legal highs (Rychert and Wilkins, 2018a). Some comment-
ators linked public opposition to the “bottleneck effect” which increased visi-
bility of licensed retailers, and in turn, attracted negative media attention. 
Indeed, media reporting during the interim regime has been described as 
“biased” and “sensational,” with a focus on negative stories featuring drug 
dependency and public nuisance (Rychert et al., 2018).

The public backlash and related media interest added to the workload of the 
PSRA. Stakeholders directly involved in the regulatory regime described how 
their day-to-day work focused on managing the regime, including responding 
to legal challenges from the industry (when an individual product or license was 
revoked) and responding to media queries, leaving little time to work on regula-
tions for the full PSA framework (Rychert et al., 2018). Finalizing the product 
testing regime was originally projected to take no more than six months and be 
completed by the end of 2013 (MOH, 2014e). However, the Draft Product 
Approval Guidelines were not actually released until November 2014 (i.e. six 
months after the ending of the interim regime). The Code of Manufacturing Prac-
tice was the only regulatory instrument developed for the full PSA regime that 
entered into force during the interim regime (January 17, 2014) (MOH, 2014d). 
Stakeholders directly involved in the regime believed that resource limitations at 
the PSRA, and an underestimation of the scale of the regulatory work required, 
were the reasons for these delays (Rychert et al., 2018).

Psychoactive Substances Amendment Act 2014: policy U-turn

Issues with products, retail outlets and the public backlash, in combination 
with political pressure created by the impending general election (scheduled 
for September 2014), resulted in an abrupt end to the interim regime 
(Rychert and Wilkins, 2018b). In May 2014, the government passed an 
amendment to the PSA which revoked all interim product approvals and 
interim retail licenses. The amendment was passed under urgency, without 
public consultation or a Select Committee process.

While the ending of the interim regime has been widely viewed as a setback, a 
potentially more fatal impact of this amendment was the decision to ban the use 
of evidence from animal tests (including tests conducted overseas) (New Zealand 
Parliament, 2014a; PSRA, 2014a) in future product approval applications (Bell, 
2015; Schep, Gee, Tingle, Galea and Newcombe, 2014). The animal testing ban 
followed public protests against the harming of animals for the purpose of testing 
products with no therapeutic effect (Ministry of Health, 2014; New Zealand Par-
liament, 2014a). The issue of testing psychoactive products on animals had been 
raised during the initial public consultation process in early 2013, but the Select 
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Committee considered it “not relevant to the purpose of the Bill” and oral sub-
missions regarding animal testing were not heard (New Zealand Health Com-
mittee, 2013). As originally enacted, the PSA allowed animal testing only in 
instances where there was no in vitro alternative. The legislation did not contain 
any limitation on the animal species allowed to be used for product testing. This 
led to widespread concerns about the possibility of testing NPS products on com-
panion animals, such as “beagle dogs,” and this concern was manifested in public 
marches and petitions throughout 2013 and into 2014 (MOH, 2014e; New 
Zealand Anti-Vivisection Society, 2014; New Zealand Parliament, 2014a).

After the amendment, the work on regulations continued, and in Novem-
ber 2014, the regime was open to receive and assess product applications 
under the newly released Psychoactive Substances Regulations 2014 and 
related Product Approval Testing Guidelines (MOH, 2014c; PSRA, 2014a). No 
product applications have been received to date (as of February 2019), with 
the ban on the use of animals for the testing of products identified as a major 
challenge to obtaining the necessary evidence for regulatory approval 
(Rychert and Wilkins, 2015a, 2015b; Schep et al. and, 2014; Wilkins and 
Rychert, 2017). The Psychoactive Substances Regulatory Authority (PSRA) 
has gone so far as to state that “it is unlikely that a product can be shown to 
pose no more than a low risk of harm without the use of animal testing,” 
suggesting the PSA is now unworkable (PSRA, 2014a).

Implications for other countries:  
how not to legalize cannabis?

Despite two attempts to regulate the market for “legal highs,” there are cur-
rently no recreational NPS products allowed for sale in New Zealand. The 
troubled implementation of the Restricted Substances Regime and the Psy-
choactive Substances Act provides lessons for other countries which may be 
contemplating regulating recreational drugs, including natural cannabis. 
Indeed, there are many similarities to designing and implementing cannabis 
legislation as illustrated in Table 11.1.

Unrealistic time frames and insufficient planning

Perhaps the biggest lesson is that significant time and planning are required to 
develop a comprehensive and detailed regulatory framework for a recreational 
drug. The implementation of regulations on the quality and safety of BZP 
products under the Restricted Substances Regime took over two years (by 
which time BZP had already been prohibited under Schedule C of the Misuse 
of Drugs Act). Finalization of the product testing framework for the PSA took 
one and a half years, instead of the anticipated six months, by which time the 
PSA had effectively been made unworkable by an amendment to prohibit the 
use of evidence from animal testing. After the abrupt ending of the interim 
PSA regime in May 2014, one New Zealand official gave the advice to “keep 



T
ab

le
 1

1.
1 

 C
om

pa
ri

so
n 

of
 s

el
ec

te
d 

iss
ue

s 
in

 t
he

 d
es

ig
n 

an
d 

im
pl

em
en

ta
tio

n 
of

 le
ga

l a
nd

 r
eg

ul
at

or
y 

re
sp

on
se

s 
to

 r
ec

re
at

io
na

l d
ru

gs
 in

 N
Z

, C
ol

or
ad

o,
 

W
as

hi
ng

to
n 

an
d 

U
ru

gu
ay “L

ow
 ri

sk
” 

ps
yc

ho
ac

tiv
e 

pr
od

uc
ts 

re
gi

m
e

R
ec

re
at

io
na

l c
an

na
bi

s 
re

gi
m

es

N
Z

C
ol

or
ad

o
W

as
hi

ng
to

n
U

ru
gu

ay

Le
ve

l o
f l

aw
N

at
io

na
l l

aw
PS

A
 2

01
3

St
at

e 
co

ns
tit

ut
io

n 
(a

rt
. 1

8,
 s.

 1
6)

(c
on

fli
ct

 w
ith

 fe
de

ra
l l

aw
)

St
at

e 
la

w
(c

on
fli

ct
 w

ith
 fe

de
ra

l l
aw

)
N

at
io

na
l l

aw
Le

y 
19

.1
72

G
ov

er
nm

en
t 

ag
en

cy
PS

R
A

 (
M

O
H

)
M

ar
iju

an
a 

E
nf

or
ce

m
en

t 
D

iv
isi

on
 (

D
ep

ar
tm

en
t 

of
 

R
ev

en
ue

)

St
at

e 
Li

qu
or

 a
nd

  
C

an
na

bi
s 

B
oa

rd
In

st
itu

te
 fo

r 
th

e 
C

on
tr

ol
 

an
d 

R
eg

ul
at

io
n 

of
 

C
an

na
bi

s 
(I

R
C

A
)

Le
ga

l a
cc

es
s 

ch
an

ne
ls

Li
ce

ns
ed

 r
et

ai
le

rs
Li

ce
ns

ed
 r

et
ai

le
rs

,
H

om
e-

gr
ow

in
g 

fo
r 

pr
iv

at
e 

 
us

e 
(u

p 
to

 6
 p

la
nt

s, 
3 

in
 

flo
w

er
)

Li
ce

ns
ed

 r
et

ai
le

rs
Li

ce
ns

ed
 p

ha
rm

ac
ie

s,
H

om
e 

gr
ow

in
g 

fo
r 

pr
iv

at
e 

us
e 

(u
p 

to
 6

 p
la

nt
s)

R
eg

ist
er

ed
 c

lu
bs

Li
ce

ns
in

g
- 

Pr
od

uc
ts

- 
R

et
ai

le
rs

- 
M

an
uf

ac
tu

ri
ng

- 
Im

po
rt

- 
R

es
ea

rc
h

- 
R

et
ai

le
rs

- 
C

ul
tiv

at
or

s
- 

M
an

uf
ac

tu
re

rs
- 

T
es

tin
g 

fa
ci

lit
ie

s

- 
R

et
ai

le
rs

- 
Pr

od
uc

er
s 

an
d 

pr
oc

es
so

rs
 

(i.
e.

 c
ul

tiv
at

in
g 

an
d 

m
an

uf
ac

tu
ri

ng
)

- 
R

et
ai

le
rs

 (
i.e

. p
ha

rm
ac

ie
s)

- 
C

ul
tiv

at
in

g
- 

M
an

uf
ac

tu
ri

ng
- 

C
lu

b 
m

em
be

rs
 (

us
er

s)

Pr
ic

e 
co

nt
ro

l 
m

ea
su

re
s

G
ST

 o
nl

y 
(g

en
er

al
 s

al
es

 
ta

x)
15

%
 e

xc
ise

 t
ax

 o
n 

sa
le

 fr
om

 
cu

lti
va

to
r 

to
 r

et
ai

le
r;

 1
5%

 
sa

le
s 

ta
x

37
%

 c
an

na
bi

s 
ex

ci
se

 t
ax

“V
ar

ia
bl

e 
fe

e”
 (

pr
ic

es
 s

et
 b

y 
IR

C
A

)

E
du

ca
tio

n 
an

d 
pr

ev
en

tio
n 

pr
ov

isi
on

s

N
o 

m
en

tio
n 

of
 

pr
ev

en
tio

n 
an

d 
ed

uc
at

io
n 

sp
ec

ifi
c 

to
 

th
e 

us
e 

of
 a

pp
ro

ve
d 

pr
od

uc
ts

 in
 N

Z
 la

w
s

C
ol

or
ad

o 
R

ev
ise

d 
St

at
ut

e 
(§

 
25

-3
.5

-1
00

1 
th

ro
ug

h 
25

-3
.5

-1
00

7)
 r

eq
ui

re
s 

im
pl

em
en

ta
tio

n 
of

 
ed

uc
at

io
n,

 p
ub

lic
 a

w
ar

en
es

s 
an

d 
pr

ev
en

tio
n 

m
es

sa
ge

s 
fo

r 
re

ta
il 

ca
nn

ab
is

In
iti

at
iv

e 
50

2 
(p

ar
t 

4,
 s

. 
28

) 
an

d 
R

ev
ise

d 
C

od
e 

of
 W

as
hi

ng
to

n 
(C

W
 

69
.5

0.
54

0)
 r

eq
ui

re
 

es
ta

bl
ish

m
en

t 
of

 
ca

nn
ab

is 
pr

ev
en

tio
n 

an
d 

pu
bl

ic
 h

ea
lth

 
pr

og
ra

m
s

Le
y 

19
.1

72
 (

ar
t. 

9)
 r

eq
ui

re
s  

ca
nn

ab
is 

ed
uc

at
io

n 
to

 b
e 

in
te

gr
at

ed
 in

to
 p

ub
lic

  
ed

uc
at

io
n 

sy
st

em

Organizational  
and legal  
context

Policy content (from legal access channels)



“L
ow

 ri
sk

” 
ps

yc
ho

ac
tiv

e 
pr

od
uc

ts 
re

gi
m

e
R

ec
re

at
io

na
l c

an
na

bi
s 

re
gi

m
es

N
Z

C
ol

or
ad

o
W

as
hi

ng
to

n
U

ru
gu

ay

U
se

r 
an

d 
sa

le
 

re
st

ri
ct

io
ns

R
18

, s
al

e 
lim

its
 (

“n
o 

m
or

e 
th

an
 2

 
pr

od
uc

ts
 a

t 
a 

tim
e”

 
– 

Ps
yc

ho
ac

tiv
e 

Su
bs

ta
nc

es
 

R
eg

ul
at

io
ns

 2
01

4)

R
21

, p
ur

ch
as

e 
an

d 
po

ss
es

sio
n 

lim
its

 (
up

 t
o 

1 
oz

 (
28

.5
 g

))
R

21
, p

ur
ch

as
e 

an
d 

po
ss

es
sio

n 
lim

its
 (

up
 t

o 
1 

oz
 (

28
.5

 g
))

R
18

, r
eg

ist
er

ed
 in

 n
at

io
na

l 
da

ta
ba

se
 (

m
us

t 
be

 c
iti

ze
n 

or
 r

es
id

en
t 

fo
r 

m
in

. 2
 

ye
ar

s)
, m

on
th

ly
 li

m
its

 o
n 

pu
rc

ha
se

 1
.4

 o
z 

(4
0 

g)

D
el

eg
at

io
n 

of
 

po
w

er
 t

o 
lo

ca
l 

au
th

or
iti

es

Y
es

 –
 L

oc
al

 A
pp

ro
ve

d 
Pr

od
uc

ts
 P

ol
ic

ie
s 

ca
n 

re
st

ri
ct

 lo
ca

tio
n 

of
 li

ce
ns

ed
 r

et
ai

le
rs

Y
es

 –
 lo

ca
l a

ut
ho

rit
ie

s m
ay

 
en

ac
t r

eg
ul

at
io

ns
 o

n 
tim

e,
 

pl
ac

e,
 m

an
ne

r, 
nu

m
be

r 
of

 
re

ta
ile

rs
 in

 th
ei

r 
lo

ca
lit

ie
s (

s. 
16

, p
oi

nt
 5

)

N
ot

 in
 t

he
 m

ai
n 

la
w

 B
ut

 
A

tt
or

ne
y 

G
en

er
al

 
O

pi
ni

on
 c

on
fir

m
ed

 
ci

tie
s 

an
d 

co
un

tie
s 

ca
n 

ba
n 

re
ta

ile
rs

N
o

A
dv

er
tis

in
g

R
eg

ul
at

ed
, a

llo
w

ed
 a

t 
“p

oi
nt

 o
f s

al
e”

 b
ut

 
pr

oh
ib

ite
d 

in
 

m
ai

ns
tr

ea
m

 m
ed

ia

R
eg

ul
at

ed
, e

.g
. n

o 
ad

ve
rt

isi
ng

 
on

 T
V

 a
nd

 r
ad

io
 u

nl
es

s 
re

lia
bl

e 
ev

id
en

ce
 t

ha
t 

no
 

m
or

e 
th

an
 3

0%
 a

ud
ie

nc
e 

is 
un

de
r 

21
 (

Pe
rm

an
en

t 
R

ul
es

 
R

el
at

ed
 t

o 
th

e 
C

ol
or

ad
o 

R
et

ai
l M

ar
iju

an
a 

C
od

e)

R
eg

ul
at

ed
, e

.g
. m

ax
. 2

 
sig

ns
 id

en
tif

yi
ng

 
lic

en
se

d 
re

ta
il 

ou
tle

t 
(W

as
hi

ng
to

n 
A

dm
in

ist
ra

tiv
e 

C
od

e 
W

A
C

 3
14

-5
5-

15
5)

A
ll 

fo
rm

s 
of

 a
dv

er
tis

in
g,

 
di

re
ct

 a
nd

 in
di

re
ct

, 
pr

oh
ib

ite
d 

(a
rt

. 1
1 

Le
y 

19
.1

72
)

Policy content
T

ab
le

 1
1.

1 
 co

nt
in

ue
d

co
nt

in
ue

d



“L
ow

 ri
sk

” 
ps

yc
ho

ac
tiv

e 
pr

od
uc

ts 
re

gi
m

e
R

ec
re

at
io

na
l c

an
na

bi
s 

re
gi

m
es

N
Z

C
ol

or
ad

o
W

as
hi

ng
to

n
U

ru
gu

ay

W
ho

 in
iti

at
ed

 
po

lic
y 

ch
an

ge
?

Pa
rl

ia
m

en
t

C
iti

ze
n 

in
iti

at
iv

e 
(“

A
m

en
dm

en
t 

64
”)

C
iti

ze
n 

in
iti

at
iv

e 
(“

In
iti

at
iv

e 
50

2”
)

Pa
rl

ia
m

en
t

Le
gi

sla
tiv

e 
pr

oc
es

s
Sh

or
te

r 
Se

le
ct

 
C

om
m

itt
ee

 (
M

ay
 

20
13

)

St
an

da
rd

St
an

da
rd

St
an

da
rd

Pu
bl

ic
 s

up
po

rt
 a

t 
th

e 
tim

e 
of

 
ch

an
ge

U
nk

no
w

n
(f

ro
m

 a
na

ly
sis

 o
f p

ub
lic

 
su

bm
iss

io
ns

 fr
om

 
in

di
vi

du
al

 c
iti

ze
ns

: 
50

%
 s

up
po

rt
, 3

2%
 

op
po

se
)

55
%

 s
up

po
rt

, 4
5%

 o
pp

os
e

56
%

 s
up

po
rt

, 4
4%

  
op

po
se

O
pi

ni
on

 p
ol

ls:
 ~

30
%

  
su

pp
or

t, 
~6

0%
 o

pp
os

e,
  

5–
10

%
 d

on
’t 

kn
ow

H
ow

 lo
ng

 fr
om

  
th

e 
la

w
 t

o 
th

e 
fir

st
 s

ho
p?

Sa
m

e 
da

y 
(J

ul
y 

20
13

)
1 

ye
ar

 2
 m

on
th

s 
 

(N
ov

 2
01

2–
Ja

n 
20

14
)

1 
ye

ar
 8

 m
on

th
s 

(N
ov

 
20

12
–J

ul
 2

01
4)

8 
m

on
th

s 
– 

ho
m

e 
gr

ow
er

s; 
10

 m
on

th
s 

– 
cl

ub
s; 

ph
ar

m
ac

ie
s 

– 
3 

ye
ar

s 
7 

m
on

th
s 

(D
ec

 2
01

3–
Ju

ly
 

20
17

)
M

aj
or

 p
ol

iti
ca

l 
ch

an
ge

s 
du

ri
ng

 
im

pl
em

en
ta

tio
n?

A
ss

oc
ia

te
 M

in
ist

er
 o

f 
H

ea
lth

 P
et

er
 D

un
ne

 
ou

t 
of

 o
ffi

ce
 

be
tw

ee
n 

Ju
ne

 2
01

3 
an

d 
Ja

nu
ar

y 
20

14

N
o 

m
en

tio
n 

in
 a

ca
de

m
ic

 
lit

er
at

ur
e

N
o 

m
en

tio
n 

in
  

ac
ad

em
ic

 li
te

ra
tu

re
Pr

es
id

en
t 

Jo
sé

 M
uj

ic
a 

st
ep

pe
d 

do
w

n 
fr

om
 

of
fic

e 
M

ar
ch

 2
01

5

M
aj

or
 c

ha
lle

ng
es

A
ni

m
al

 t
es

tin
g 

ba
n

Pr
od

uc
t 

qu
al

ity
 a

nd
 t

es
tin

g 
(p

ur
ity

, p
ot

en
cy

), 
m

on
ito

ri
ng

 im
pa

ct
s, 

in
du

st
ry

 in
flu

en
ce

Pr
od

uc
t 

qu
al

ity
 a

nd
 

te
st

in
g 

(p
ur

ity
, 

po
te

nc
y)

, m
on

ito
ri

ng
 

im
pa

ct
s, 

in
du

st
ry

 
in

flu
en

ce

Su
pp

ly
 a

t 
ph

ar
m

ac
ie

s; 
re

lu
ct

an
ce

 t
o 

re
gi

st
er

 a
s 

a 
us

er
; o

pp
os

iti
on

 fr
om

 
ph

ar
m

ac
ist

s

C
om

pi
le

d 
th

ro
ug

h 
le

ga
l r

es
ea

rc
h,

 r
ev

ie
w

 o
f 

ac
ad

em
ic

 li
te

ra
tu

re
 a

nd
 p

ol
ic

y 
do

cu
m

en
ts

 (
C

ol
or

ad
o 

D
ep

ar
tm

en
t 

of
 R

ev
en

ue
, 2

01
3;

 C
ru

z,
 Q

ue
ir

ol
o 

an
d 

B
oi

di
, 2

01
6;

 E
M

C
D

D
A

, 
20

16
; H

al
l a

nd
 L

yn
sk

ey
, 2

01
6;

 R
of

fm
an

, 2
01

6;
 R

oo
m

, 2
01

4;
 R

yc
he

rt
 a

nd
 W

ilk
in

s, 
20

15
b;

 S
ub

ri
tz

ky
, P

et
tig

re
w

 a
nd

 L
en

to
n,

 2
01

7;
 W

al
sh

 a
nd

 R
am

se
y,

 2
01

5)

Policy process



transitional provisions short, if at all” (Hannah, 2014), illustrating the challenges 
with managing the market and developing regulations for the full regime at the 
same time. Investing time in planning and setting realistic implementation time 
frames before the cannabis law reform actually takes effect may help secure a 
more predictable and stable implementation process.

Inadequate financial and personnel resources

The design and implementation of a new regulated drug market requires 
significant resources, including financial, staff and organizational assets. Under 
the Psychoactive Substances Act, a range of fees and levies have been 
imposed on the legal high industry, including a product application fee of 
175,000 NZD (MOH, 2014b), to cover the direct and indirect costs of man-
aging the regime (s. 90–97 PSA) (PSRA, 2014b). However, these high fees 
were not required for interim product approvals, resulting in underfunding of 
the PSRA during the interim regime. The limited number of personnel and 
their relative lack of experience with drug policy issues were identified as 
challenges during the implementation of the PSA (Rychert et al., 2018).

One lesson for jurisdictions interested in regulating legal recreational can-
nabis is to secure a budget and people with relevant expertise to develop the 
required regulatory frameworks. Some commentators have suggested that 
effective health-focused regulation can be achieved by “choosing an aggres-
sive regulatory agency” to manage the new cannabis markets (Caulkins, 
2016); for example, an agency located within the portfolio of health rather 
than government revenue. While this may be true for some jurisdictions, 
based on the New Zealand experience, it is fair to conclude that relevant 
expertise and stringent regulations should not be taken for granted based only 
on the assumed culture of the government agency.

Not covering the basics: prices and availability

Evidence from tobacco and alcohol identifies price control (product taxes and 
minimum prices) and availability restrictions as some of the most powerful 
regulatory tools to control consumption and related harm (Babor, Caetano, 
Casswell, Edwards, Giesbrecht and Graham, 2010). Yet, there were no special 
price control mechanisms under the Restricted Substances Regime and the 
Psychoactive Substances Act (i.e. either excise tax or minimum pricing), which 
may have contributed to the declining prices of legal high products over the 
years, and the “price wars” between retailers. The lack of regulation of retail 
opening hours meant consumers were able to purchase legal highs when 
alcohol stores were required to close, an outcome described by communities as 
“ridiculous” (Rychert et al., 2018). On the other hand, restrictions on the 
number and location of retail outlets during the interim PSA regime meant 
large numbers of buyers were concentrated at each retail outlet (known as the 
“bottleneck effect”), increasing the visibility of the shops, related neighborhood 
disruption and ultimately attracting negative media attention.
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In the context of cannabis regulation, there has been extensive policy 
debate about price control options, e.g. what tax rate to apply and what the 
tax base for these products should be (i.e. weight of a drug sold, value of a 
drug or a “unit of intoxication,” such as THC) (Caulkins and Kilmer, 2016). 
Technical difficulties should not discourage regulators from imposing a price 
control mechanism which can be adjusted later if needed. With regard to 
controlling the number of retail outlets, the New Zealand experience shows 
that careful consideration needs to be given to meeting current demand with 
adequate supply, without encouraging an expansion of demand via a prolifer-
ation of outlets and availability.

Without risk management and a vigilance plan

While the Restricted Substances Regime simply allowed the legal sale of BZP 
products without detailed regulations on product safety, the Psychoactive Sub-
stances Act provided a much more sophisticated framework for assessment and 
monitoring of products, even during the interim stage of implementation. 
Under the interim PSA, regulation focused on specific products rather than 
generic substances, which improved regulatory control. Product formulations 
could not be changed once regulatory approval had been granted. The intro-
duction of a new product with the same ingredients but higher potency would 
require a separate regulatory approval. If anything, the legal cannabis regimes to 
date have been less focused on the safety of product types, and consequently 
have been surprised by the emergence of cannabis-infused products and con-
centrates with high health risks (Subritzky, Pettigrew and Lenton, 2016). 
Adopting a product-based regulatory regime for cannabis, including maximum 
limits on THC content, could be one possible solution to addressing the prolif-
eration of high-potency cannabis. An alternative approach might be to set a 
maximum potency limit for all cannabis products.

The New Zealand experience also highlights the need for an advanced 
system for monitoring adverse events from legal recreational products, 
including integration of existing data collection systems. The challenge is to 
set up a system that is highly responsive and able to remove unsafe products 
from the market as quickly as possible.

Without stakeholders and public on board

The New Zealand experience also highlights the importance of effective 
communication with the public and relevant stakeholders involved in the 
development and implementation of a new regulatory regime (including 
medical professionals, community representative groups, other government 
agencies, local government bodies and any other professional groups that may 
be relevant in cannabis law reform, e.g. pharmacists). Stakeholders should be 
informed about their potential role in the new regime and allowed time to 
provide feedback and disseminate knowledge among their peers.
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The analysis of the PSA implementation process suggests that some aspects 
of the implementation process (e.g. monitoring harms from interim approved 
products; development of LAPPs) could have been improved with more 
extensive stakeholder consultation and communication. On the other hand, 
some issues raised in the consultation process (e.g. testing the products on 
animals; the need to control product price via a dedicated excise tax) were 
simply ignored by policymakers. The subsequent re-surfacing of these issues 
during the implementation process suggests that more careful consideration of 
stakeholder feedback may have improved the implementation process.

The extent of public support for the drug law reform is another important 
factor to consider (Cruz, Queirolo and Boidi, 2016). One lesson for emerg-
ing cannabis regimes is to probe public opinion about the proposed policy 
change and facilitate an honest debate about cannabis regulation in the media. 
In New Zealand, findings from media opinion polls indicate that public 
support for the PSA regime declined towards the end of the interim regime 
(Smith, 2014). This may reflect the potential for public revision of support 
for drug law reform once people are faced with the reality of retail outlets 
and legal products. This indicates a need for ongoing monitoring of public 
support as reforms are implemented.

With industry influence (versus input)

The role of the legal high industry in the process of developing the 
Restricted Substances Regime and the Psychoactive Substances Act was not 
always clear and transparent, leaving questions about their influence on the 
final shape of the laws and regulations. Given that the legal high industry 
freely admitted they were actively lobbying for policy change to a regulated 
market approach (Rychert and Wilkins, 2016a) and had a clear monetary 
interest in industry-friendly regulation, greater transparency in interactions 
with government officials would have been desirable.

In the context of emerging cannabis regimes, establishing clear rules around 
engagement and consultation between government officials and commercial 
cannabis industry actors could prevent problems with industry influence. One 
possible approach is to adopt rules similar to those set in the Framework 
Convention on Tobacco Control (Article 5.3), under which the industry is 
excluded from the policymaking processes (WHO, 2008). While input from 
the regulated industry cannot be avoided at times (especially when highly 
technical aspects of regulation are considered), legislation should guard against 
commercial influence on laws and regulations.

Without prevention and education campaigns

Neither the Restricted Substances Regime nor the Psychoactive Substances 
Act regime addressed the need to educate the public concerning the health risks 
of approved legal high products. Public health education was limited to the 
health warning on product packaging and advice volunteered by the retail staff.
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Although existing evidence of the effectiveness of education and prevention 
campaigns in the area of alcohol and other drug use remains limited (with little 
overall effect of such campaigns on long-term patterns of use and harm, high 
costs compared to alternative policy interventions such as taxes and retail 
zoning and only a modest effect of some community-based interventions see 
Babor et al., 2010), we argue that public education alongside price control and 
other availability control strategies would be worthwhile in contributing to a 
wider public health approach. Education campaigns are also a useful mech-
anism for engaging with the public, something that was lacking during the legal 
high policy process in New Zealand. Public education may be particularly 
important for cannabis (as opposed to alcohol) because its newly legal status 
may mean that many new users are not familiar with likely effects. To secure 
effective implementation of such a campaign, the public agency and external 
partners responsible for education should be clearly identified and funding 
secured (e.g. as a percentage of product tax or other industry fees).

Without a “plan B”

With adequate planning, resourcing, stakeholder engagement and regulatory 
controls, the chances are that setbacks along the cannabis law reform pathway 
can be minimized. Yet, as the New Zealand experience with the regulation 
of “legal highs” shows, it is difficult to predict how the market, consumers 
and communities will respond to a new legal drug market. Consequently, 
devising contingency plans (e.g. imposing further restrictions on sales; remov-
ing suspicious products from the market; engaging in targeted media cam-
paigns) may be needed if a “worst case” scenario materializes. From a policy 
perspective, measured responses are preferable to a complete overhaul of 
policy (such as happened with the PSA amendment in New Zealand), as the 
latter is likely to undermine the credibility of drug reform in general.

Concluding remarks

This chapter aimed to analyze the troubled implementation of regulatory 
regimes for “legal highs” in New Zealand and draw lessons for other countries 
considering regulatory approaches to cannabis. We have shown that both the 
Restricted Substances Regime and the interim Psychoactive Substances Act 
market suffered from insufficient regulation on pricing, availability and product 
safety. Insufficient planning, resourcing and limited engagement with key stake-
holders during the policy development and implementation stages were identi-
fied as factors in the problems experienced during the implementation process. 
Industry influence on regulation-making was also identified as problematic, 
reflecting the need to establish clear legal rules for engagement between govern-
ment and commercial actors during the drug law reform process.

Perhaps the biggest lesson for emerging cannabis regimes is to take a con-
sidered approach to drug law reform, both in terms of legislating adequate 
and detailed market controls and adopting a cautious policy process with 
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wide stakeholder consultation, public communication and buy-in and adequate 
planning. Given the issues with managing numerous products and the potential 
for significant commercialization, a cautious approach to opening up a new 
recreational cannabis market is recommended. This could be achieved by regu-
lating the number and types of different cannabis products allowed on the legal 
market, and their potency. A case-by-case approval process for products rather 
than generic compounds, modelled on the PSA provisions, could be adopted to 
provide greater regulatory control over retail markets.

The above suggestion illustrates that there were some positive elements in 
the way “legal highs” were regulated in New Zealand. Overall, the 
Restricted Substances Regime and subsequently the Psychoactive Substances 
Act moved towards more comprehensive regulation of the market. Some 
commentators even suggested that the interim regime was ended prematurely, 
as responsible officials were just starting to get control of the numerous chal-
lenges related to monitoring the products and enforcing the law around 
retailers (MOH, 2014e; Rychert et al., 2017).

As of early 2019, progress with the PSA has been stalled by the ban on 
animal testing included in the May 2014 amendment, which has effectively 
prohibited all existing products and prevented any new product applications. 
This has not escaped the attention of some commentators who argue the PSA 
is essentially “prohibition under the guise of reform” (Buchanan, 2016). This 
view illustrates how prohibitively high regulatory standards can undermine 
the credibility and legitimacy of drug reform laws. Meanwhile, a new coali-
tion government in New Zealand has signaled its interest in drug policy 
reform, with a national referendum on cannabis law reform to be conducted 
at the next general election in 2020 (Walls and Cheng, 2018). Although 
some have previously suggested that the PSA could be used to regulate legal 
recreational cannabis products in New Zealand (New Zealand Herald, 2017), 
the government is now developing new cannabis-specific legislation. The 
learnings from the problematic implementation of RSR and PSA will con-
tinue to be relevant for this new process.
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12 Coffeeshops in the Netherlands
Regulating the front door and the 
back door

Dirk J. Korf

Introduction

Although cannabis is an illegal drug in the Netherlands, marijuana and 
hashish are openly sold in so-called “coffeeshops” – thereby probably repre-
senting the widest known example of Dutch drug policy. Originally, these 
coffeeshops were café-like places, where users could buy and use small 
amounts of cannabis. In general, this is still the case, although today some 
coffeeshops function more as a takeaway store where one can buy, but not 
use cannabis.

Selling cannabis in coffeeshops is condoned, but not without strict regula-
tions. Coffeeshops sell cannabis to consumers from their “front door,” but of 
course this is only possible when the shops are supplied. The supply of cof-
feeshops is commonly known in the Netherlands as the “back door,” even 
though in reality, both suppliers and customers use the same door to enter 
the coffeeshop. While the Dutch policy of tolerance does not apply to the 
back door, this problem has been ignored for many years. In recent years 
however, fueled mainly by worries about organized crime and local order 
problems related to domestic cannabis cultivation, this inconsistency has 
become a major issue in the national debate on cannabis policy, not in the 
least because of pleas by local authorities for policy reform, in particular to 
regulate the back door and to establish a closed legal circuit from cannabis 
cultivation to selling to consumers in coffeeshops.

Cannabis criminalization and decriminalization

In the Netherlands, the first statutory provisions on illicit drugs were enacted 
in 1919, in the Opiumwet (Opium Act), but they were confined to opiates 
and cocaine. The import and export of cannabis was introduced into the 
Opium Act in 1928, because this had been made obligatory by the Geneva 
Convention of 1925.1 Not until 1953 did hemp products come to receive the 
same treatment as opiates and cocaine; possession, manufacture and sale 
became criminal offenses. Additional changes made to the Opium Act in 
1956 reduced the definition of hemp to include only the dried tops of the 
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plant.2 Statutory decriminalization of cannabis (i.e. use, possession for personal 
use and sale of up to 30 grams for personal use) took place in 1976. De facto 
decriminalization, however, set in somewhat earlier.

Prior to the Second World War, cannabis use had scarcely been heard of 
in the Netherlands, and this did not change much in the early post-war years. 
The 1950s can be seen as the introductory phase of cannabis in the Nether-
lands, when marihuana was used by small groups of jazz musicians and other 
artists who had learned to use it while abroad, as well as foreign seamen and 
German-based US military personnel, in particular in Amsterdam (Cohen, 
1975; de Kort and Korf, 1992; de Kort, 1995). In the course of the 1960s, 
cannabis use in the Netherlands rapidly gained popularity. An increasing 
number of adolescents began smoking it, but not until the end of the decade 
was a users’ subculture in evidence. Cannabis spread still further in the wake 
of the hippie movement. Smoking hash at the national monument in Dam 
Square or in the Vondelpark in Amsterdam became a must for a burgeoning 
international youth “counterculture” (Leuw, 1973).

In 1969, the Netherlands ratified the UN Single Convention of 1961. In 
the first debate in the Dutch Parliament in 1963 on ratification, it had been 
concluded that the Single Convention gave the national legislature every 
freedom to set only those punishments pertaining to narcotic drugs which it 
deemed appropriate.3 During this parliamentary debate, a representative of 
the Social Democratic Party was already questioning whether cannabis should 
be defined as an illicit drug in all cases. Legalization of cannabis was fre-
quently brought up during the parliamentary debates leading up to the revi-
sion of the Opium Act in 1976. As the Single Convention did not appear to 
allow legalization, a compromise between prohibition and legalization 
seemed the only available route. The revised Opium Act for the first time 
drew a distinction between “drugs presenting unacceptable risks,” such as 
heroin, cocaine, amphetamines and LSD (Schedule I) and “hemp products” 
(Schedule II); moreover, it differentiated the related criminal offenses and the 
penalties they carried. The old law had provided only one general penalty for 
all intentional trafficking in, or possession of, any prohibited drug: up to four 
years imprisonment, or six months in jail for unintentional acts. In 1976, 
penalties relating to cannabis were reduced to a lower level than those for 
Schedule I drugs. The possession of hashish or marijuana up to 30 grams was 
reduced from a serious to a petty offense, carrying a maximum sentence of 
one month’s imprisonment. This differentiation between “soft” and “hard” 
drugs was based on the concept that the use of different illicit drugs entails 
differential risks. It was believed that undifferentiated criminalization of all 
drug users and drug dealers would bring cannabis users into contact with hard 
drugs more readily. Differentiating between soft and hard drugs was intended 
to separate the respective drug markets and thus reduce this risk.

There were two major reasons for the statutory decriminalization of cannabis 
in 1976: the advent of heroin and the increasing use of cannabis, which brought 
with it a de-stigmatization of cannabis use. Although opiate addiction was 
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not unknown prior to the early 1970s, it had been considered chiefly a 
problem of renegade doctors and nurses, other morphinists and a small group 
of elderly Chinese opium smokers. The introduction of heroin, and especially 
the use of it by young people taking it intravenously, confronted legal authori-
ties, the medical profession and social workers with a wholly new phenomenon. 
Combating the further spread of heroin obviously demanded a much higher pri-
ority than concerns about drugs which were far less dangerous – as seen by 
members of these various professions – such as hashish and marijuana. Initially, 
hashish and marijuana had been rated as extremely dangerous. After many years 
of defining users as criminals, authorities began redefining the use of these sub-
stances as a symptom of psychiatric or psychological pathology. Gradually, they 
were further destigmatized to a symptom of social pathology. The focus began 
shifting away from the individual user as a delinquent or patient. Cannabis use 
came to be perceived as nonconformist behavior, a collective protest of a new 
subculture against dominant social structures. The final step was the redefinition 
of cannabis use as recreational behavior (Leuw, 1972).

From underground market to coffeeshops

With regard to the cannabis retail market in the Netherlands until the mid-
1990s, three phases can be distinguished (Korf, 1995; Korf, 2002). During the 
first stage (1960s and early 1970s) the Dutch cannabis retail market was a pre-
dominantly underground market. Cannabis was bought and consumed in a 
subcultural environment, which became known as a youth counterculture.

The second stage was ushered in when Dutch authorities began to tolerate 
so-called house dealers in youth centers. Experiments with this approach were 
formalized in the statutory decriminalization in the revised Opium Act of 1976. 
Official national Guidelines for Investigation and Prosecution came into force in 
1979.4 A general prosecution of cannabis offenses was believed to not serve the 
public interest, but to stigmatize many young people and socially isolate them 
from society. According to the national guidelines, the retail sale of cannabis to 
consumers was tolerated when the house dealer met the so-called AHOJ cri-
teria: no overt advertising (Affichering), no Hard drugs, no nuisance (Overlast), 
no underage clientele (Jongeren); and later AHOJ-G criteria, no large quantities 
(Grote hoeveelheden). The small-scale dealing of cannabis was thus an offense 
from a legal viewpoint, but under certain conditions it was not prosecuted. It is 
important to acknowledge that the second stage was initiated before and became 
most visible after the Opium Act was revised in 1976 (the AHOJ criteria were 
made official in 1979). By the end of the 1970s, the house dealer had become a 
formidable competitor of the street dealer.

In the third stage, hashish and marijuana were sold predominantly in coffee-
shops.5 Although the Dutch government never intended this development, 
through case law it was decided that coffeeshops were to be tolerated according 
to the same criteria as house dealers. During the 1980s, coffeeshops captured 
a bigger and bigger share of the Dutch retail cannabis market (Jansen, 1991).
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Rethinking the “Dutch model”

The revised Opium Act of 1976 – and more generally Dutch drug policy 
since the 1970s – was based on the central notion that the drug problem is 
primarily a public health and welfare issue and that risk reduction is its core 
concept (Leuw and Haen Marshall, 1994). However, in the course of the 
1990s, the perspective gradually shifted towards repression and the control 
element came to play a role in Dutch drug policy almost equal to the health 
element (Blom, 2006). Several factors played a role in this shift. In terms of 
drug policy, the 1980s and early 1990s were dominated by the problem of 
HIV and AIDS among intravenous drug users, and the focus was on harm 
reduction and low-threshold care for heroin and crack users (Van Laar and 
Van Ooyen-Houben, 2009). In addition, the late 1980s saw the rapid emer-
gence and spread of ecstasy (MDMA) – and here, too, the emphasis was on 
harm reduction. However, in the meantime urban “open drug scenes” had 
evolved (with street dealers selling heroin, cocaine and crack-cocaine, drug-
related crime etc.) (Bless, Korf and Freeman, 1995) as well large-scale pro-
duction of ecstasy for both the national and the international markets (Van 
Ooyen-Houben and Kleemans, 2016). These problems overshadowed what 
was happening at the cannabis market, and less attention was paid to coffee-
shops. After the Schengen Agreement (1985) the number of coffeeshops rose 
rapidly, especially in municipalities near the border. This was accompanied 
by a strong increase in “coffeeshop tourism” of cannabis users from neighbor-
ing countries (Korf, Van der Woude, Benschop and Nabben, 2001).

The national government in 1995 published a comprehensive white paper 
on drug policy entitled Drug Policy in the Netherlands: Continuity and Change. 
It concluded that “… in international terms the situation as regards public 
health is not unfavorable…,” but also that “… the use of drugs and every-
thing that is related to it constitutes an acute, major social and administrative 
problem in the Netherlands as elsewhere.” (Tweede Kamer, 1995, p. 9).6 
Among the problems that needed to be tackled, the white paper referred to 
nuisance from coffeeshops caused by large numbers of customers, including 
“coffeeshop tourists”; an increase in organized crime involvement in supply 
and trafficking of drugs; and criticisms from abroad, the International Nar-
cotics Control Board (INCB) in particular. The white paper concluded that 
coffeeshops, though “in themselves valuable,” had increased “in number and 
burden” (Tweede Kamer, 1995, p. 37),7 and supported local initiatives to 
“rationalize” the coffeeshop policy and decrease their number.

In a critical review of the “Dutch Model” in drug policy, Van Ooyen-
Houben and Kleemans (2016) analyzed the evolution of coffeeshop policy in 
light of the increased focus on control of nuisance and crime since 1995. 
They argue that this increased control is reflected in administrative and crim-
inal laws and amendments to the Opium Act aiming at improvement and 
facilitation of the investigation and prosecution of drug offenses. Some of 
these legal instruments are directly or indirectly related to coffeeshop policy.
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Regulating the front door – national and local policy

Both criminal and administrative law apply to coffeeshops. As stated before, 
Guidelines for Investigation and Prosecution of Opium Act offenses by the 
public prosecutor set out criteria for non-prosecution of coffeeshops (origin-
ally the so-called AHOJ criteria, later AHOJ-G criteria). The first specifica-
tions of these criteria date to 1991. Since then, the national criteria have been 
sharpened and expanded, and re-labelled into AHOJG-I criteria. A short 
description of these criteria as of 2018 is presented in Box 12.1.

In 1996, both the J- and G-criteria were redefined (Staatscourant, 1996). 
Access was restricted to persons over age 18 (J-criterion), the maximum 
transaction per customer per day was reduced from 30 to 5 grams (G-criterion), 
and the maximum amount of cannabis in stock was limited to 500 grams 
(G-criterion).

From the mid-1990s onwards, the focus in coffeeshop policy came on tight-
ening the regulation of the front door. This included curbing the number of 
 coffeeshops. Since then the number of coffeeshops declined from an estimated 
1,100–1,500 in 1995 (Bieleman and Goeree, 2001; Van Ooyen-Houben and 
Kleemans, 2016) to 813 in 2000, 729 in 2005, 660 in 2010 and 573 in 2016 
(Bieleman, Mennes and Sijstra, 2017). There are several reasons for and explana-
tions of this drastic drop in the number of coffeeshops. On the one hand, muni-
cipalities were given more national legal instruments for local coffeeshop policy. 
On the other hand, local communities had to commit to stricter national criteria.

Box 12.1  National AHOJG-I Criteria governing 
coffeeshops, 2018

(A) No advertising  No advertising, apart from a minor reference (on the 
shop).

(H) No hard drugs It is forbidden to have or sell hard drugs in the shop.
(O) No nuisance  Nuisance (in Dutch: Overlast) may consist of parking 

problems around coffeeshops, noise, litter or cus-
tomers who loiter in front of or in the neighborhood 
of the coffeeshop.

(J) No young people  No selling to and no access by young people (in 
Dutch: Jongeren) under age 18.

(G) No large quantities  No selling of large quantities (in Dutch: Grote hoeveel-
heden) per transaction, which means quantities larger 
than suitable for personal use (5 grams). A transaction 
comprises all buying and selling in one coffeeshop on 
the same day by one same customer. Maximum 
selling stock set at 500 grams.

(I) No non-residents  Access to residents (in Dutch: Ingezetenen) of the 
Netherlands only.
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Before 1995, municipalities already had the opportunity to take measures 
against coffeeshops for infringement of the national AHOJ-G criteria. And 
that is what happened, especially in the case of possession of or trafficking of 
hard drugs (the H-criterion). Even when only customers are caught for pos-
session of hard drugs, coffeeshops have been closed, sometimes temporarily, 
but with repeat violation, usually permanently. However, in practice, it 
turned out that it was often very complicated to objectively define and 
administratively document “nuisance” in order to close down coffeeshops on 
legal grounds because of nuisance (the O-criterion).

The latter was one of the reasons why in 1996 the national government 
provided local communities a legal instrument to decide whether they would 
allow coffeeshops. By the end of 2016, about 70 percent of the Dutch muni-
cipalities8 had opted for a zero policy and decided to not allow coffeeshops at 
all (Bieleman et al. 2017). Consequently, they can close such locations, even 
if they do not violate the AHOJ-G criteria. Municipalities may also decide to 
allow one or more coffeeshops and to provide them with a license. Amsterdam 
was probably the first city to introduce a license system for coffeeshops. This 
gradually became a more common practice across the country. To date, cof-
feeshops need a license from the mayor. The decision to condone coffeeshops 
is made at a municipal level by the mayor, in consultation with the public 
prosecutor and the police (the so-called “tripartite consultation”) and with 
approval by the city council. Whether a Dutch community has one or more 
coffeeshops depends in part on its population size, with larger communities 
being more likely to have coffeeshops.9 However, it more strongly depends 
on the political composition of the local council: “The larger the percentage 
of progressive councilors, the greater the probability that coffeeshops are 
allowed.” (Wouters, Benschop and Korf, 2010, p. 315).

Until 1996, with regard to coffeeshops, there was no nationally uniform 
definition of “Youth” (the J-criterion). In some municipalities, this had been 
set at 16 years (at that time the minimum age for alcohol), in others at 18 
years (the age to become legally an adult in the Netherlands). In 1996, this 
was harmonized, and 18 years became the uniform national criterion. Com-
pliance to the J and other national criteria governing coffeeshops is checked 
periodically (see Box 12.2).

Furthermore, in 1996 at national level, it was decided that coffeeshops had 
to be alcohol-free premises (Staatscourant, 1996). Although at local level this 
already was common practice in many coffeeshops (whether or not because 
of additional local criteria), there were coffeeshops serving alcohol. Some of 
the latter coffeeshops stopped selling alcohol. Other coffeeshops decided to 
split up their location into an alcohol-free coffeeshop and a physically separated 
café with alcohol. Some other coffeeshops stopped being a coffeeshop and 
continued as a café. Thereby the alcohol-free policy contributed to reducing 
the number of coffeeshops.

Another factor in the declining number of coffeeshops was the introduction 
of a minimum distance from school policy at local level. The city of Rotterdam 
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Box 12.2  Compliance with national criteria governing 
coffeeshops and screening owners

If a coffeeshop fails to comply with one of the AHOJ-G criteria, the mayor can 
apply administrative measures, varying from a fine to closure of the shop for a 
definite or indefinite period. The public prosecutor can prosecute the coffee-
shop owner and staff. The severity of the sanction depends on the violation, 
i.e. the presence of hard drugs and youths is punished more severely than 
advertising violations, as are repeated violations (Van Ooyen-Houben and 
Kleemans 2016). Compliance is checked periodically by municipalities, local 
police and other agencies such as tax authorities. Customer IDs and the stock 
of cannabis on the premises are checked. Within a “tripartite consultation 
model”, the mayor, the public prosecutor, and the chief of police agree on 
enforcement actions. Coffeeshops in general adhere to all these criteria (Bieleman 
et al., 2017; Van Ooyen-Houben, Bieleman and Korf 2014). One explanation 
is that coffeeshops are lucrative businesses that their owners do not want to 
compromise (Van Ooyen-Houben and Kleemans, 2016; Korf, Liebregts and 
Nabben, 2016).
 A different type of instrument to regulate the front door is the BIBOB Act 
(Bevordering Integriteitsbeoordelingen door Openbaar Bestuur; Promoting Integrity 
Reviews by Public Administration). that was introduced in 2003. This act 
empowered mayors to check by a screening procedure criminal backgrounds of 
applicants for licenses. Although this law was not specifically targeted at coffee-
shops, it has become quite common to use BIBOB to screen coffeeshop 
owners (Bieleman et al., 2017).

was probably the first municipality to implement this additional local 
 criterion and in 2009 closed 16 coffeeshops located within 250 meters from 
schools. In 2011, the national government announced that from January 1, 
2014, no coffeeshop should be located within 350 meters of schools for sec-
ondary education and secondary vocational education. However, by the end 
of 2012, the planned national distance criterion of 350 meters was rescinded, 
and the Minister of Justice decided that this criterion was a matter of local 
policy. By 2016, four out of five Dutch municipalities with one or more cof-
feeshops had implemented a distance from school policy, mostly 250 meters 
or less (Bieleman et al., 2017). One of these municipalities is Amsterdam, 
where a minimum of 250 meters distance policy was introduced in exchange 
for not implementing the I-criterion (see below, “Private club and residence 
criteria for coffeeshops”). Together with the closure of most coffeeshops in 
the Red Light Area and a rapidly growing tourism, the minimum distance 
from school policy led to a strong increase in the average number of visitors 
in remaining coffeeshops (Korf, Liebregts and Nabben, 2016).

In addition to the national criteria for condoning coffeeshops, communities 
can implement specific local criteria, such as the requirement to hire security and/



292  D.J. Korf

or staff to help reduce nuisance, obligatory staff training and availability of drug 
prevention information and restricted opening hours. The latter can lead to 
coffeeshops being busier during the narrower time window, as was the case in 
recent years for example, in Rotterdam (Korf and Liebregts, 2015).

Private club and residence criteria for coffeeshops

In 2009, a national expert advisory committee on drugs policy (Adviescom-
missie Drugsbeleid, 2009) concluded that coffeeshops should return to their 
original purpose of selling small amounts to local consumers, especially in 
areas along the border. The government acted on this advice with a policy 
letter, and announced a more restrictive policy toward coffeeshops, with two 
additional criteria that coffeeshops had to adhere to in order for them to be 
tolerated:: the private club and the residence criterion (Staatscourant, 2011). 
From 2012 onwards, the new national policy intended that coffeeshops were 
only permitted to give access to members (the “private club criterion”) and 
only residents (the I-criterion) of the Netherlands – irrespective of nationality 
– were permitted to become a member. This tightened policy sought to 
make coffeeshops smaller and more controllable, to reduce the nuisance asso-
ciated with coffeeshops and to reduce the number of foreign visitors attracted 
by the coffeeshops (so-called “coffeeshop tourists”).

Enforcement of these new criteria started as a pilot in May 2012 in three 
provinces in the south of the country (along the German and Belgian border) 
where the problems of nuisance and drug tourism were defined as most 
urgent. The remaining provinces were supposed to follow in January 2013.

Box 12.3 Coffeeshops and trends in cannabis use

Trends in the prevalence of cannabis use in the Netherlands more or less paral-
leled the successive stages in Dutch cannabis policy. The number of users 
swiftly increased when cannabis was distributed through an underground 
market (late 1960s and early 1970s). It then decreased as tolerated house dealers 
superseded the underground market (1970s), went up again after coffeeshops 
took over the sale of cannabis (1980s), and finally stabilized by the end of the 
1990s when the number of coffeeshops was reduced. However, as similar 
upwards and downwards trends were also observed in other countries that did 
not decriminalize cannabis, it is questionable whether Dutch coffeeshop policy 
is causally related to cannabis use prevalence (Korf, 2002; Van Laar and Van 
Ooyen-Houben, 2009). In 2016, lifetime prevalence among adults (15–64 
years) in the Netherlands was 25.2 percent, slightly below the European 
average (26.3 percent), and the last 12-months rate among young adults (15–34 
years) was somewhat above the European average (15.7 percent and 14.1 
percent, respectively) (EMCDDA, 2018).
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The introduction of these measures was evaluated in 14 municipalities, 7 
in the southern provinces where they were implemented (“experimental 
group”) and 7 in other provinces where they were not (“comparison 
group”). A baseline assessment (before the implementation in the “experi-
mental group”) and follow-ups at 6 and 18 months were performed. A 
 combination of methods was applied: interviews with local experts, surveys 
with neighborhood residents, coffeeshop visitors and cannabis users, and 
ethnographic field work. Findings were reported after the first follow-up 
(Van Ooyen-Houben, Bieleman and Korf, 2013), and after the second fol-
low-up (Van Ooyen-Houben et al., 2014). A short version of the results of 
the full study was published in English (Van Ooyen-Houben, Bieleman and 
Korf, 2016). Key findings were:

•	 in	the	three	southern	provinces,	drugs	tourism	to	coffeeshops	swiftly	declined	
in 2012. Drug tourism decreased, but street dealing flourished. However, 10 of 
the 14 municipalities in the study sample did not enforce the residence cri-
terion (I-criterion). This criterion remained in force but was adapted: local 
authorities can decide whether to enforce it (Tweede Kamer, 2012);

•	 the	 private	 club	 criterion	 had	 a	 number	 of	 adverse	 side	 effects.	 After	
implementation of this criterion in the southern provinces (the “experi-
mental group”), coffeeshops lost a large portion of their local customers, 
since users did not want to register as a member. Residents turned away 

Box 12.4 Rescheduling potent cannabis as a hard drug?

Another proposal made by the Advisory Committee 2009 (p. 11) was to install 
an expert committee to investigate the pros and cons of the distinction intro-
duced in 1976 between “soft” (Schedule II) and “hard drugs” (Schedule I). 
The main reason for that advice was the steep increase in potency of domesti-
cally cultivated marijuana (“nederwiet” [Netherweed]) sold in coffeeshops, from 
an average of 7.5 percent THC in 1991 to 20 percent THC in 2004. In sub-
sequent years, it fluctuated between 15 percent and 18 percent THC, rather 
similar to imported hashish.
 In 2010, this new expert committee was installed by the Minister of VWS. 
In its report Drugs in lijsten (Expertcommissie Lijstensystematiek Opiumwet, 
2011), the committee concluded that the increase in THC went along with 
growing worries about health consequences of cannabis consumption, risk of 
cannabis dependence and schizophrenia in particular. As hash oil had already 
been defined in the 1976 Opium Act as a “hard drug” (List I) because of its 
high THC percentage, the committee advised accentuating the difference 
between the two schedules, and placing marijuana and hashish with more than 
15 percent THC on List I. Although a draft regulation to amend the Opium 
Act had been prepared by 2013, the amendment was not agreed upon, and 
thus not implemented.
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from coffeeshops and started buying cannabis on the illegal market, thus 
fostering nuisance from street dealers. These people did not want to 
register as a club member. There was a substantial increase in the illegal 
cannabis consumer market. Young customers aged 18–24 in particular 
turned away. The growing illegal market attracted young dealers with a 
vulnerable background;

•	 the	private	club	criterion	was	abolished	at	the	end	of	2012	(thus	never	imple-
mented in the “comparison group”). Some resident users returned to coffee-
shops (in the southern provinces), but not all. The illegal cannabis market 
(i.e. cannabis transaction at consumer level sales other than in coffeeshops) 
decreased but remained bigger than it had been before the policy change.

Controlling the back door

The Dutch policy of tolerance towards coffeeshops does not apply to the 
“back door.” The police turn a blind eye to the purchase of cannabis, as long 
as this is done discreetly and in small quantities (Van Ooyen-Houben and 
Kleemans, 2016). This leaves coffeeshops in a complicated interface position 
between the illegal production market and the condoned sale of cannabis to 
consumers (Tijhuis, 2006). This paradox and its related problems had been 
ignored for many years (Van de Bunt, 2006), but this has changed drastically 
since the early 2000s, and the back door issue gained prominence on the 
political agenda, not in the least because coffeeshops were increasingly selling 
domestically-grown marijuana, instead of imported foreign hashish. This 
product substitution has been characterized as “Green Avalanche” (Jansen, 
2002). Domestic marijuana production became more and more associated 
with criminal organizations (Korf, 2011). For example, Bovenkerk and 
Hoogewind (2003) concluded that indoor cannabis cultivation was wide-
spread and that criminal networks forced people to become involved, in par-
ticular, in socioeconomically vulnerable neighborhoods.

In subsequent years, legislation was enacted to increase and harmonize 
sanctions on large-scale cannabis cultivation, and to create more room for 
local policy (Van Ooyen-Houben and Kleemans, 2016). Already in 1999, 
specifications for “professionalism” of cannabis cultivation were defined in 
the Opium Act: more severe sanctions for professional cultivation, and higher 
maximum sanctions for large-scale production and trafficking of drugs, with 
special emphasis on large-scale cultivation. Also, the “Damocles article” was 
added to the Opium Act (Article 13b) enabling mayors to close drug-dealing 
premises in their municipality. In 2007, this article was broadened in scope 
and from then on, applied to all drug-related premises, including, for 
example, apartments that had been used to grow marijuana.

A special Hemp Task Force was created, and from 2004 onwards, 
domestic cultivation has been tackled by a combination of administrative and 
financial measures (e.g. seizures of criminal proceeds) and criminal law. 
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Annually, around 5,000 cultivation sites have been dismantled (Van Laar and 
Van Ooyen-Houben, 2014). Side effects of this intensified policy that have 
been observed include displacement to other less detectable locations, 
technological innovation in indoor cultivation, and a transition to profes-
sional commercial cultivators and criminal networks (Wouters, Korf and 
Kroeske, 2007; Emmett and Boers, 2008) and to locations abroad (Jansen, 
2012; De Middeleer and De Ruyver, 2017). In 2009, the aforementioned 
national expert advisory committee on drug policy also advocated more 
intense and integrated efforts to control organized crime involving 
cooperation between public and private parties (e.g. housing associations, 
electricity companies) at a regional level, and administrative, fiscal and crim-
inal law authorities (Adviescommissie Drugsbeleid, 2009). One of the con-
sequences was that in 2015, another article was entered into the Opium Act 
that criminalized the preparation or facilitation of cannabis cultivation. This 
new article was specifically intended as a legal instrument against so-called 
“growshops,” as they did not only sell seeds to grow marijuana for personal 
use, but had been shown to play a crucial role as “facilitator” in commercial 
indoor cannabis cultivation by selling all kinds of equipment for cultivation 
sites (e.g. high-tech lamps). More and more growshops came to be under-
stood as important intermediaries in the supply chain to coffee shops, as well 
as important facilitators and “partner[s] in crime” in marijuana production for 
illegal export (Emmett and Boers, 2008; Spapens, Van de Bunt and Rastovac, 
2007). Is has been estimated that in the Netherlands, more marijuana is 
grown to be exported than for the domestic market (Van der Giessen, Van 
Ooyen-Houben and Moolenaar, 2016). It is difficult, if not impossible, to 
reliably estimate the total cannabis production, as well as what part is grown 
to supply coffee shops.

Local proposals for regulated supply to coffeeshops

In Dutch cannabis policy, the core of the “back door” problem is that there 
is not an official authorized system to supply coffeeshops. In recent years, an 
increasing number of Dutch mayors have voiced their concerns and 
demanded further regulation. For example, the city of Utrecht suggested a 
non-commercial social club model that would allow recreational cannabis 
users to grow up to five marijuana plants per participant/member (Wouters 
and Korf, 2011).

In the course of 2013 – in response to a letter from the Minister of Justice 
to the Parliament in February 2013, in which he offered municipalities the 
opportunity to present plans for cannabis cultivation – Utrecht, as well as 
other municipalities from all over the country, sent to the national govern-
ment proposals to regulate cannabis supply to coffeeshops. These proposals 
varied, among others, in level of detail; level of centralized cannabis cultiva-
tion (one cultivator for all local/regional coffeeshops or multiple cultivators); 
characteristics of cultivation site; safety issues; whether or not to include 
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hashish; legal bodies and the role of coffeeshops in cultivation; reference to 
quality criteria (e.g. maximum THC percentage) and (type of) quality 
control; details with regard to financial administration, taxing and control.

The local/regional proposals for regulated supply to coffeeshops were part 
of a wider strategy, initiated by three municipalities. In the course of 2013, 
this resulted in a Manifest Joint Regulation, in which the municipalities pleaded 
for a regulation of cannabis cultivation to supply coffeeshops. In short time, 
this manifest was signed by 23 municipalities/mayors.

In response to the proposals and the manifest, the Minister of Safety and 
Justice (Mr. Ivo Opstelten, the same minister who had introduced the private 
club and residence criteria for coffeeshops) refused to give permission to any 
of the proposed local or regional pilots. Instead, he argued that any type of 
formal regulation of cannabis cultivation for the recreational user market 
would violate the international drug treaties or European regulations and 
would not solve the problem that most domestically cultivated cannabis is 
exported. According to the minister, the appropriate answer to organized 
crime would be strong measures against crime and nuisance, not regulation 
(Tweede Kamer 2013, 2014).

Manifest Joint Regulation and diverging  
views on international conventions

The Manifest Joint Regulation10 states that the national cannabis policy needs 
revision, and calls for the nationwide introduction of certified and regulated 
cannabis cultivation, in order to (1) better protect the health of cannabis 
users; (2) improve safety in neighborhoods in their cities; and (3) more effect-
ively control cannabis-related (organized) crime.

As to the health protection of cannabis users, the manifest argues that due 
to an unregulated supply side of the cannabis market, users are not informed 
about the content and quality of cannabis (e.g. high percentage THC). With 
regard to safety problems, the manifest states that many fires are caused by 
illegal indoor cannabis cultivation in houses and apartments. As to a more 
effective control of organized crime in domestic cannabis cultivation, the 
manifest argues that with certified and regulated cultivation, much manpower 
and money would become available for a better targeted enforcement of 
remaining criminal actors and organizations involved in unregulated 
cultivation.

According to the municipalities that signed the manifest, the ministerial 
conclusion that the international drug conventions do not allow for certified 
and regulated cannabis cultivation has been based on a one-sided and neg-
ative politically biased interpretation of the treaties. In his conclusion, the 
Minister of Safety and Justice referred to a study commissioned by his minis-
try (Van Kempen and Federova, 2014). Most interestingly, in a second study, 
commissioned by three cities with coffeeshops, the same authors took a 
different legal angle, i.e. human rights conventions regarding health and 
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safety, and concluded that positive human rights obligations could result in 
allowing, or even obligating, regulated cannabis production and trade (Van 
Kempen and Federova, 2016).

Turning back to the manifest, it proposes – in case it would not be pos-
sible to introduce regulated cannabis cultivation country-wide – to start at 
local level. In the course of 2017, the number of signatories had amounted to 
over 60 mayors – mostly from municipalities with coffeeshops. Some simply 
signed to support the call for regulation, others presented detailed proposals 
(see previous section). Moreover, in 2017, the Union of Dutch Municipal-
ities (VNG) pleaded for local experiments in regulated cannabis cultivation 
(VNG, 2017).

Preparing a national experiment with  
regulated cannabis supply

Dutch governments are constituted by a coalition of two or more political 
parties; these parties don’t necessarily share the same side of the political spec-
trum. It is not uncommon that the Dutch Parliament (150 members) adopts a 
proposal that is not supported by one or more political parties in the govern-
ment. In February 2017, the Dutch Parliament voted for the Wet Gesloten 
Coffeeshopketen (Closed Coffeeshop Circuit Act), a proposal by MP Vera 
Bergkamp to revise the Opium Act by including a new article by which 
professional or commercial cannabis growers under strict conditions can be 
exempted from prosecution (Tweede Kamer, 2017). This proposal was 
adopted by a slight majority (77 yes vs. 73 no).

In October 2017, a new government took office – a coalition of four 
political parties with different views on cannabis policy and coffeeshops: MP 
Bergkamp’s “liberal-progressive” party that had taken the initiative to revise 
the Opium Act, a “liberal-conservative” party with a strong focus on fighting 
organized crime in cannabis production and trade and two confessional 
(Christian) anti-coffeeshop parties giving highest priority to prevention of 
cannabis use. Despite conflicting perspectives, the coalition agreed to an 
experiment with a “closed coffeeshop circuit” in six to ten municipalities 
(cities).

In February 2018, the new Minister of (now) Justice and Safety and the 
Minister of Medical Care and Sports informed parliament that an independent 
expert committee would be installed to advise the government about the 
design of the experiment. In the ministerial plans announced in March 2018, 
the experiment was divided into three stages: (1) Preparation: beginning with 
the implementation of an Experiment Act11 and the underlying Administrative 
Decree;12 (2) Experiment: within the legal context of the experiment, cannabis 
can be produced, delivered to and sold in coffeeshops in the participating 
municipalities. For this phase, a period of four years was foreseen in the draft 
version of the Experiment Act; and (3) Run-down: within approximately six 
months, bringing the situation back as it was before the experiment.
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In March 2018, the advisory committee – consisting of experts in the field 
of public health, addiction, surveillance, law enforcement, local administra-
tion, criminology and law – was installed. The committee gathered abundant 
information from scholarly literature and through roundtable discussions with 
a wide variety of experts and practitioners, including mayors, law enforcers, 
researchers, scientists, cannabis producers, coffeeshop owners, cannabis users 
and addiction and prevention experts, among others. By the end of June 
2018, the advisory committee had delivered its report (Adviescommissie Experi-
ment Gesloten Cannabisketen, 2018).

As to the content of the experiment (the “intervention”), the committee 
stated that during the preparation phase, it would take much effort to deliver 
a sufficiently varied range of cannabis to the outlets participating in the 
experiment. According to the committee, during the experiment, a limited 
number of reliable and highly qualified growers have to be contracted, who 
are ready to fulfil the necessary requirements (e.g. no pesticides, information 
about type of cannabis, THC, CBD, etc.). Over time it could be decided 
whether it would be desirable and possible to include more cannabis growers 
in the closed chain. As the committee concluded that variation in cannabis 
should not be limited to marijuana, it realized that it would be a major chal-
lenge to supply participating coffeeshops, not only with various types of 
domestically cultivated marijuana, but also with a variety of domestically pro-
duced hashish. (Approximately 20–30 percent of the cannabis sold in coffee-
shops refers to hashish, predominantly imported from Morocco.)

With regard to transportation and trading stock, the committee’s recom-
mendations appear to go beyond the G-criterion (a maximum of 500 grams 
of stock). While not mentioning specific numbers, the committee character-
ized transport as a vulnerable component in the chain, and concluded that the 
distribution from grower to seller should take place in the most clear way 
possible, with minimal risk of mistakes and through prevention of interfer-
ence by, and “leakage” of, cannabis to the criminal milieu. Therefore, the 
committee sought to minimize the number of cannabis transport movements 
as much as possible. It also recommended allowing outlets a maximum 
trading stock; at least enough for one day.

According to the committee, the retail price of cannabis should be in con-
formity with the existing market. A surcharge could serve as a buffer against 
excessive margins between cost price and sales prices and could support a 
fund for prevention of cannabis use and addiction. Finally, the committee 
pointed to the potential risk that regulation could lead to cannabis being per-
ceived as safe and not harmful to health, because the government monitors 
the quality of the product. Also, cannabis users in the Netherlands mostly 
mix cannabis with tobacco. Therefore, the committee advised prevention 
measures as part of the “intervention” that address the health damage that 
cannabis use as well as tobacco smoking can cause.

Concerning the scientific evaluation of the experiment, the committee 
recommended a mixed method design: a process evaluation to investigate 
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whether the experiment results in a well-functioning closed cannabis chain, 
and a study of effects. Leading questions in the process evaluation are for 
example: is the chain truly closed and do the coffeeshops succeed in becom-
ing exclusively supplied by legal cannabis growers and producers, and in fully 
abolishing the sale of illegally produced cannabis in their premises? How do 
processes within the chain work and evolve? Do cannabis users buy at a legal 
coffeeshop or do they turn to other outlets? How do users experience the 
closed chain? Do the “by the government approved” selling points attract 
more young buyers, and how do they alert them to potential harm to health?

Regarding the effect study, the committee pointed out several themes, 
including cannabis use, combination of cannabis with other substances, can-
nabis dependence, cannabis-related immediate health effects, driving under 
the influence of cannabis, criminality, safety and nuisance. To determine 
certain effects of a closed cannabis chain, the committee noted that possible 
changes can best be studied comparatively in municipalities where the inter-
vention is implemented and those where it is not. According to the com-
mittee, a solid, well-designed comparative study could bring evidence-based 
findings on short-term effects, yet health effects that are only observable in 
the longer term are beyond the scope of the effect study, which should be 
finalized in four years’ time. The committee also concluded that the experi-
ment will not allow firm conclusions with regard to general consequences in 
terms of crime.

As stated previously, the proposed experiment resulted from an agreement 
between four political parties with different views and preferences with 
regards to cannabis policy and coffeeshops. This required compromises. One 
was an experiment limited in terms of size: six to ten municipalities. 
However, according to the committee, the effect study requires the participa-
tion of “considerably more” municipalities. The paradox here seems to be 
that exactly the additional criteria – and consequently a variety of effect 
objectives – of the political parties who were less enthusiastic about the 
experiment and preferred a limited size of it, did lead the committee to advise 
a larger-scale experiment.

Another sensitive issue concerns the third stage of the experiment: run-
down (within six months). This too was a compromise to the political parties 
in the coalition that preferred not to have coffeeshops. The advisory com-
mittee expressed a very clear opinion on this matter.

The committee finds the experiment to be successful when it has been 
shown that a closed cannabis chain can be realized and when the measured 
effects are either favorable or do not show a worsening of the current situ-
ation. Such an outcome is in the committee’s view an unequivocal result 
that pleas for regulation of the cannabis chain in the Netherlands. […] If 
only the experiment succeeds in creating a closed cannabis chain with neg-
ative side effects, the experiment can be understood as successful.

(Adviescommissie Experiment Gesloten Cannabisketen, 2018, p. 10)
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Moreover, the committee stated that when the experiment succeeds, it 
would be “illogical and risky” to return to the situation “as it was before the 
experiment.” Instead, the committee advised the government to not start a 
run-down phase in case of a successful outcome, and to make a clear state-
ment beforehand that it intends to implement the closed cannabis chain 
nationwide if the experiment succeeds.

In early July 2018, in a letter to the parliament, the Dutch government 
responded largely positively and in line with the advice of the committee, but 
disagreed with some proposals and persisted in restricting the experiment to a 
maximum of ten municipalities.13 In the next week, a first draft of the 
Experiment Act was sent to the parliament (Tweede Kamer, 2018a). In the 
following months, societal discussions and political debates about the experi-
ment continued.14 The Union of Dutch Municipalities15 kept pleading for a 
larger number of cities in the experiment, and against the requirement that all 
coffeeshops in a municipality should participate, as this would not be realistic 
for cities like Amsterdam (with around 170 coffeeshops) and Rotterdam 
(around 40 coffeeshops). Coffeeshops persisted in their concerns about suffi-
cient varieties of marijuana and hashish. Parliament’s Permanent Justice 
Committee extensively discussed the draft Experiment Act. By the end of 
November 2018, the government published its views (Tweede Kamer, 
2018b). In short, the principles and criteria of the experiment and the 
expected timeline are as follows:

•	 in	the	course	of	2019,	the	experiment	will	be	further	prepared	in	consulta-
tion with local authorities (including the Union of Dutch Municipalities);

•	 the	 experiment	 formally	 begins	 when	 the	 Experiment	 Act	 and	 the	
underlying lower regulations (Administrative Decree) have come into 
force. This requires that volunteering municipalities have been nomi-
nated for participation in the experiment by the Advisory Committee; 
subsequently six to ten municipalities will have been selected by the 
 government, mentioned in the Administrative Decree, and the decree 
has been approved by the applicable political and legal authorities and 
institutions. At that time, the participating coffeeshops will be known as 
well, and thus mentioned in the decree;

•	 the	next	step	is	the	preparation phase (expected to last at least one year). At 
the core is the selection of up to ten growers, who, during this phase, 
will have to provide proof that they can produce sufficient marijuana and 
hashish – in size and varieties – that they can structurally supply the par-
ticipating coffeeshops. Cultivation and production must take place in the 
Netherlands;

•	 during	 the	 actual experiment (i.e. production, supply to coffeeshops and 
sale of cannabis to consumers), participating coffeeshops may order can-
nabis from each of the selected growers. In contrast to the national 
G-criterion (500 grams), maximum stock is set at the average weekly sale 
rate of each participating coffeeshop;
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•	 the	draft	Experiment	Act	provides	 that	 the	 scientific	evaluation will take 
place before the end of the experiment phase, in order to enable the then 
incumbent government to take evidence-based decisions about next 
steps. In case it is decided to convert the experiment into general legis-
lation, the draft Experiment Act allows for the possibility to extend the 
experimental phase for up to a year and a half, so that the total duration 
of the experiment, including the six months run-down phase, may be 
extended to a maximum of six years.

Summary and conclusion

In the Netherlands, cannabis was statutorily decriminalized in 1976, and can-
nabis was placed on a separate schedule (List II), with lower sentences than 
for “hard drugs” (List I). This decriminalization of cannabis resulted from a 
fundamental national debate on drug policy. Already before 1976, at local 
level, selling cannabis to consumers had been informally tolerated under 
certain conditions and in specific settings (so-called house dealers in cultural 
youth centers). This approach became formalized at national level, and in the 
course of the 1980s, coffeeshops more and more took over the role of house 
dealers. From then on, the number of coffeeshops rapidly increased.

Over time, the pendulum in Dutch coffeeshop policy has been shifting 
between a stronger local and a stronger national orientation – and vice versa. 
Coffeeshops became more and more regulated. In a dynamic process, local 
policies towards coffeeshops became formalized, and national criteria govern-
ing coffeeshops were defined – and enforced. While on the one hand, the 
Dutch government provided legal instruments to create more room for local 
coffeeshop policy, i.e. to define additional criteria/requirements for coffee-
shops, on the other hand, municipalities can opt for a zero policy, and 
thereby not allow coffeeshops at all. To date, there are slightly over 100 
municipalities with coffeeshops. This means that around one quarter of 
Dutch municipalities (a total of 380, with approximately three-quarters of 
population) has one or more coffeeshops.

Overall, the past decades have resulted in a well-defined set of national 
criteria to condone coffeeshops and with a transparent enforcement policy. 
An important lesson to be learned is that restricting (semi-legal) access to can-
nabis, e.g. registered coffeeshop membership, may give a rapid distortion of 
the market, with negative consequences such as street dealing.

The policy of “tolerance” only refers to the “front door” of coffeeshops, 
i.e. the sale of small quantities of cannabis (up to 5 grams per transaction) to 
consumers. Although the supply of cannabis to coffeeshops – the “back 
door” – had been under debate for quite some years, calls from local policy-
makers and politicians (municipalities) to make a next step, and to also regu-
late the supply side of the cannabis retail market, did not receive support from 
the national government. Instead – as one facet of an increased political focus 
on crime, fueled by, though not limited to the rise of populist parties – a 
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repressive approach towards cannabis cultivation was intensified, thereby 
unintentionally contributing to an ongoing process of increased involvement 
of organized crime in the cannabis industry.

Interestingly, the difference between supporters and opponents of regulat-
ing cannabis cultivation is not so much in the problem analysis. Both parties 
recognize the paradox in Dutch cannabis policy (sales tolerated through the 
front door, no supply via the back door) and are concerned about the role of 
organized crime in cannabis production. The essential difference is in the 
advocated political solution: more enforcement in order to fight organized 
crime versus regulation to steal a march on organized crime.

In response to the continued focus on enforcement, local policymakers 
and politicians intensified their collaboration with pleas to regulate the “back 
door,” and published a Manifest Joint Regulation. While initially the national 
government refused to create any legal room for regulating supply to coffee-
shops, a swift change took place in the course of 2017. The Dutch Parlia-
ment voted for a proposal to revise the Opium Act – albeit with a very small 
majority – that creates legal room for cannabis supply to coffeeshops in a 
closed circuit from plant to consumer. With the new national government 
that took office in October 2017, developments came rapidly. An experiment 
was announced that would allow six to ten municipalities to participate in a 
trial in which coffeeshops under strict conditions within a regulated, closed 
circuit would be supplied with cannabis.

As of June 2018, an independent advisory committee of scientists and 
experts reported their recommendations for the research design and content 
of the experiment, including: a sufficiently varied range of cannabis in the 
coffeeshops (both marijuana and hashish); a larger stock of cannabis in coffee-
shops and prevention measures. In the course of 2019, the experiment will be 
further developed in consultation with local authorities as a next step in a 
complex process to prepare, implement and evaluate the experiment, with 
the aim of learning evidence-based lessons that in around 2025 will allow the 
then incumbent government to decide upon future steps in Dutch cannabis 
policy.

Notes
 1 This agreement required the inclusion of Indian hemp in the list of prohibited 

substances (Krabbe, 1989).
 2 In order to exempt cultivation of hemp plants for use as windbreaks in farming 

and for the manufacture of thread, chicken feed, birdseed and fishing bait 
(Krabbe, 1989).

 3 For a more detailed description, including more specific references, of this and the 
next section, see De Kort, 1995; Korf, 1995.

 4 These guidelines are founded in the expediency principle, which is a guiding 
principle in Dutch penal law and the opposite of the legality principle. The expediency 
principle allows authorities to refrain from prosecution of criminalizable behavior 
without first asking the permission of the courts. Basically, the expediency principle 
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can be applied in two ways. The first takes prosecution as its starting point but 
waives it if there are good reasons to do so (negative application: prosecution, 
unless); this “case directed” approach was common in the Netherlands until the 
end of the 1960s. The second way is the positive application of the expediency 
principle; prosecution only takes place if it is expedient by serving the public 
interest (no, unless).

 5 Coffeeshop is the English term for “koffiehuis” – traditionally a very popular kind 
of neighborhood café serving coffee, tea and other non-alcoholic beverages, and 
maybe simple meals. In the course of the 1970s, in a growing number of such 
cafés, cannabis was sold “under the counter,” leading to arrests and seizures by the 
police. To distinguish them from traditional “koffiehuizen,” they became known 
as “coffeeshops.”

 6 English translation from Van Ooyen-Houben and Kleemans (2016, p. 177).
 7 English translation from Van Ooyen-Houben and Kleemans (2016, p. 196).
 8 Approximately one quarter of the Dutch population lives in these municipalities.
 9 While communities with fewer than 20,000 residents have a coffeeshop, almost all 

communities with 100,000 or more residents have coffeeshops (Wouters et al., 
2010; Bieleman et al., 2017).

10 As published January 31, 2014 by the initiators: Mayor Depla (Heerlen), Deputy 
Everhardt (Utrecht) and Mayor Van Gijzel (Eindhoven). www.vng.nl. Retrieved 
January 4, 2018.

11 The aim of the Experiment Act was to regulate that the Opium Act will not 
apply to the actions that are defined as illegal in this act, but that are necessary for 
the production of cannabis and for the supply to coffeeshops, in as far as these 
actions take place within the framework of the experiment.

12 The Administrative Decree (in Dutch: Algemene Maatregel van Bestuur, AMvB) 
formulates the conditions for the experiment.

13 Letter of July 6, 2018 of the Minister of Medical Care and Sport, and the Minister 
of Justice and Safety. (137242-178738-VGP) “Kabinetsreactie rapport Advies-
commissie Experiment gesloten cannabisketen.”

14 For example “Oppositie vreest mislukken wietproef”,” in newspaper Trouw, 
January 18, 2019 (Barends, 2019).

15 https://vng.nl/onderwerpenindex/veiligheid/softdrugsbeleid/nieuws/aandachtspunten- 
vng-voor-amvb-wietexperiment. Retrieved January 23, 2019.
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13 Cannabis social clubs in Spain
Recent legal developments

Xabier Araña and Òscar Parés

Background

Cannabis social clubs (CSCs) are officially registered non-profit associations that 
collectively organize the cultivation of cannabis and its distribution among their 
adult members. Most also offer a space for private consumption (Jansseune, 
Pardal, Decorte, Parés, 2019; Parés and Bouso, 2015;  Barriuso, 2011). By 
growing their own cannabis, club members are able to control its quality and 
avoid the dangers of using substances that are obtained illegally. CSCs plan 
 production based on estimates of the consumption of all their members. 
Members must comply with restrictions on their cannabis intake and their 
supply of cannabis is guaranteed (Belackova, Tomkova and Zabransky, 2016). 
CSCs must adopt democratic rules and structures for decision-making. 
Members have the obligation to participate in decisions, which are to be made 
during their assemblies. They must hold assemblies at least once a year.

The first CSC was formed in 2001 in Barcelona. This milestone was the 
culmination of a process initiated in 1994 by anti-prohibitionist activist 
groups fighting to defend their right to cultivate cannabis in order to avoid 
having to resort to the illegal market for supplies (Montañés, 2017; Decorte, 
Pardal, Queirolo, Fernanda, Sánchez and Parés, 2017). This model of CSCs 
then began to be replicated in Barcelona and in other parts of Spain. Two 
years later, in 2003, 21 CSCs joined forces to create the Federation of Can-
nabis Clubs (Federación de Asociaciones Cannábicas, or FAC for its acronym in 
Spanish). The FAC has provided tools on the self-regulation of the CSC 
model and it represents its members in the process of obtaining legal recogni-
tion (Belackova and Wilkins 2018). In 2010, the FAC published its CSC 
Guide, which included the results of a study on a model that would allow 
groups to grow cannabis without being considered drug traffickers. This 
favored a rapid expansion of CSCs, but in most cases, the Codes of Good Prac-
tices or internal operating procedures were reinterpreted, without much 
control or order. The CSCs affiliated or close to the federation, on the other 
hand, followed the formulas in the FAC’s CSC Guide more closely.

From 2011 on, as the CSC phenomenon became more widespread and 
consolidated, other clubs gradually began to emerge and call themselves 
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“CSCs.” Although their statutes were very similar to those of CSCs, their 
practices were significantly different: they had more members (close to 
10,000 in some cases); their operations were less transparent, and their 
volume of business indicated that they were making considerable profits. 
Members of the FAC criticized these clubs for having “devalued the model” 
and exploiting it for business purposes. However, the FAC’s capacity to 
represent CSCs was very limited, as not even 20 percent of the CSCs that 
existed at the time belonged to the federation.

Up until the end of the 2000s, the CSC phenomenon was relatively 
unknown to society as a whole and remained in the hands of growers and 
activists. At the end of 2018, in Barcelona alone, there were approxi-
mately 200 CSCs operating officially (Jansseune et al., 2019). The total 
number of CSCs in Spain is currently estimated at between 800 and 
1,000.

Between 1994 and 2013, numerous police investigations and criminal pro-
ceedings were launched against CSC directors or managers. The investiga-
tions often focused on cannabis crops – not as part of concrete strategy against 
CSCs in particular, but rather as part of the more generalized crusade against 
all cannabis growers in Spain. Even so, up until 2015, the majority of the 
cases involving CSC members were dismissed and the accused were acquitted 
(Araña, 2015b). In 2012, the delegate of the National Drug Plan and the 
Special Anti-drug Prosecutor expressed their opposition to CSCs in public. 
Then, in 2013, the Attorney General’s Office issued Order No. 2/2013, 
which instructed prosecutors to implement a new way of prosecuting the 
individuals responsible for CSCs. Not only could CSC directors be accused 
of committing a crime against public health, but also the offense of unlawful 
association (belonging to a criminal organization). This change would raise 
the prison sentences that they faced from two or three years to eight. These 
actions by state officials were part of what we could call a “strategy of fear” 
that sought to criminalize the CSC movement and their federations (herein 
referred to as the cannabis movement) and brought the expansion of CSCs to 
a halt.

Thus, in Spain, between 2013 and 2018, two opposing approaches to 
CSCs emerged. On the one hand, one finds the “regulatory approach,” 
which seeks to regulate the activities of CSCs. Changes to city regulations 
(e.g. municipal permits), popular legislative initiatives (in Navarra and Catalo-
nia), decisions of the parliaments of the autonomous communities in favor of 
regulation and the non-legislative proposals submitted to the Spanish Con-
gress all belong to this approach. On the other hand, and going in the 
opposition direction, there is the approach focused on prohibition. This 
includes the Attorney General’s Office’s Order mentioned above and 
important rulings of both the Constitutional Court (CC) and the Supreme 
Court (SC) of Spain that annulled the laws of autonomous communities on 
CSCs and the responsibilities of their members, especially those in manage-
ment positions.
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These court rulings are out of step with public opinion in Spain. Accord-
ing to a survey undertaken in 2014:

Fifty percent of the population is in favor of cannabis associations and 
clubs, while 26% has not yet formed an opinion. Among those who are 
in favor, 28% see them as a positive initiative that allows for controlled and 
responsible use; the remaining 22% does not show clear support for them, 
but says that “they do not bother me; everyone can do as they please so long as it 
does not affect me.”

(GEPCA, 2017a)

This chapter discusses the evolution of the CSC phenomenon in Spain based 
on a social, political and legal analysis of developments in this area. The 
section below presents the methodology used to obtain the information for 
this analysis, which took into account the inherent difficulties of conducting 
research on an unregulated phenomenon. This is followed by an analysis of 
the recent legislative initiatives of the different levels of government (local, 
autonomous communities and state) and the rulings of the SC and CC that 
have affected CSCs in the past three years. Then, we examine the concrete 
impacts that these legal and judicial developments have had on the activities 
of CSCs. Finally, we end by discussing how the different initiatives and 
approaches combine to create a complex situation that is full of uncertainties 
for CSCs in Spain now and in the future.

Methodology

When we examine the evolution of CSCs over the past 20 years, we can 
conclude that this is a rapidly evolving phenomenon and, as such, it must 
continue to be analyzed.1 This exciting challenge is not without difficulty, 
such as obtaining up-to-date and reliable information on an unregulated phe-
nomenon. The absence of accurate sources of information on CSCs is largely 
due to the lack of regulation (Decorte et al., 2017).

To illustrate the challenges involved, let us take the example of the 
number of officially registered CSCs. According to the Register of Associ-
ations of Catalonia, in January 2018, there were 688 entities registered in the 
region. However, we believe there are no more than 300 that open on a 
daily basis. The same gap between reality and official numbers exists in the 
rest of Spain. One way to obtain a more accurate portrait of this reality is by 
conducting fieldwork and interviews with key informants (KIs).

For the elaboration of this chapter, we conducted an in-depth analysis of 
the following documents: rulings from CC, SC and provincial hearings, all 
laws, regulations and bills related to CSCs adopted or proposed in the past 
five years and the publications of the cannabis movement. Secondly, we 
interviewed several KIs, who were chosen for their years of experience and 
insider view on the recent evolution of the CSC phenomenon, their 
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 geographic location to ensure coverage of the entire country and their com-
plementary perspectives on the phenomenon. In semi-structured interviews, 
KIs were asked two questions: (1) What impacts have the recent regulatory 
changes (municipal bylaws, autonomous community laws and popular legis-
lative initiatives) had on CSCs?; and (2) What impacts have the rulings of the 
Spanish SC and the CC had on CSCs?

In section 3 below, we present the results of our analysis of the regulations 
of the autonomous communities and municipalities on CSCs, followed by a 
discussion of three recent cases brought before the Spanish SC and CC 
related to CSCs. We then examine the impacts of the changes in regulation 
and the court rulings on the daily activities of CSCs based on information 
obtained in the interviews with KIs.

Findings

Spain is a decentralized state in which the governments of different sub-
national entities (officially called autonomous communities) have gained 
increasing autonomy and decision-making capacities since the transition to 
democracy in the late 1970s. This is the case for several drug-related policy 
areas, notably public health and social welfare issues. However, the national 
government retains the core decision-making capacity on criminal law, the 
justice system and public security (except the establishment of regional 
police forces). This includes the capacity to reform the criminal code, 
which deals with controlled substances. Also, legislating on pharmaceutical 
products falls under the jurisdiction of the state (including narcotic and psy-
chotropic substances) (Sánchez and Collins, 2018). Municipalities can also 
adopt bylaws on issues related to drug use that fall under their jurisdiction, 
such as public health, public safety, etc. As lower-level regulations, though, 
municipal authorities must take care to ensure that they do not contain ele-
ments that contradict the regulations or laws of higher levels of 
government.

From 2012 to 2017, numerous reference documents, resolutions and regu-
lations related to CSCs were debated and approved at the municipal, auto-
nomous community and national level in Spain. However, the majority of 
them – especially the most progressive ones – have not been implemented. 
This is mainly due to the fact that the proposals came from opposition parties 
or because the complaints filed by the Partido Popular government at the CC 
led to their suspension or annulment.

Even so, the debate on the proposals is revealing of the regulatory process 
and it brought the benefits of CSCs to public attention at a time when it was 
becoming increasingly clear that the policy of prosecuting cannabis use and 
cultivation criminally had failed. In the cannabis movement’s view, the 
 measures taken by the city councils and parliaments of the autonomous com-
munities to spark debate and implement concrete regulations for CSCs were 
steps in the right direction. These measures are discussed below.
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Autonomous communities’ regulations on CSCs

The following autonomous communities adopted laws to regulate CSCs: 
Navarra (Foral Law 24/2014 of December 2, which regulates CSCs); the 
Basque Country (Law 1/2016 of April 7 on comprehensive care for addictions 
and drug addictions); and Catalonia (Law 13/2017 of July 6 on CSCs). While 
the debate on the need for changes to drug policies is not limited to these auto-
nomous communities, they are the only ones to have adopted legislation to 
regulate cannabis. Each one has taken a different course, advanced at its own 
pace and has its own particularities (Sánchez and Collins, 2018).

The autonomous community of Navarra

Navarra was the first autonomous community to pass a law to regulate the 
activities of CSCs within its jurisdiction. The law was the result of a popular 
legislative initiative promoted by the Representación Cannábica de Navarra 
(RCN-NOK, or Cannabis Representation of Navarra) political group. Its 
purpose is to establish general rules for the creation of CSCs, their structure 
and operations (Article 1). It does not go into detail on aspects related to the 
cultivation of cannabis. To create a CSC, its organizers must comply with the 
national Organic Law 1/2002 of March 22, which regulates the freedom of 
association (Article 3) and thus the establishment of any civic association, 
including CSCs. They must also carry out the process to establish CSCs in 
accordance with Article 4 of Foral Law 24/2014.

Even though the autonomous community’s law was very broad, four 
months after it was passed, it was suspended when the CC agreed to hear the 
claim that the then-prime minister Mariano Rajoy submitted to challenge its 
constitutionality. In December 2017, the CC ruled that the law was uncon-
stitutional, as it impinged upon the state’s exclusive power to legislate in the 
area of criminal law.

After the law was annulled by the CC in February 2018, four of the polit-
ical parties in the Navarra parliament that also have elected representatives in 
the Spanish Congress announced that they would send an initiative to the 
Spanish Congress with the goal of launching the debate at the national level 
in an attempt to get a law on cannabis use approved.

The autonomous community of the Basque Country

In October 2011, upon the request of members of Cannabis Social Clubs 
(CSCs) in the Basque Country, the Ararteko (Ombudsman of the Basque 
Country) organized a forum to debate the use, legal security and policies on 
cannabis. The event brought together legal experts (judges, prosecutors and 
lawyers), the academic world and CSC representatives. The forum’s conclu-
sions emphasized the need to come up with creative ways to ensure that adult 
PWUDs have access to cannabis without having to resort to the illegal market.
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A few months later, in 2012, the Basque Parliament created a parliamentary 
committee that was to find a solution for the issue of regulating CSCs. Based 
on the contributions of approximately 30 specialists and the work of the 
committee members, the committee presented several conclusions and 
recommendations at the end of its mandate (Araña, 2015b). It called on the 
Basque Parliament to urge the Basque Government to advance, within its 
competences, with the development of its own system. It stated that this 
system should be capable of providing guarantees and legal security for CSCs. 
It should be based on the principles of harm reduction and a framework that 
upholds the rights and obligations of PWUDs. Later, it pressed the Basque 
Government to analyze and adopt, again within its jurisdiction, regulatory 
developments that could help resolve the problem of regulating CSCs. 
Finally, it also proposed that in future revisions of the Law on Addictions 
(Law 1/2016) and its regulations, the government should include rules, pro-
grams and protocols to regulate CSCs.

Although Law 1/2016 on comprehensive care for addictions and drug 
addictions in the Basque Country is not a law adopted to specifically regulate 
CSCs, it does take into account the recommendations of the Basque parlia-
mentary committee on CSCs. In the interest of protecting public health and 
reducing harm, Law 1/2016 allows CSCs to be regulated provided that they 
have been legally registered, are non-profit and only accept adults as members 
(Article 83.1).

Article 83.1 of Law 1/2016 was challenged in the Spanish CC by the 
country’s prime minister at the time, who argued that the article infringes 
upon the state’s power to legislate in the areas of pharmaceutical products, 
criminal law and legal security. The CC agreed to hear the case, which led to 
the immediate suspension of the law as a precautionary measure. On March 
18, 2018, the CC ruled to dismiss the challenge. It declared that Article 83 of 
Law 1/2016 is not unconstitutional, provided that it is interpreted as being 
limited to establishing the functions that CSCs shall perform in collaboration 
with the health administration. Thus, on the one hand, the CC’s ruling con-
firms that the Basque Country has the power to legislate on CSCs by adopt-
ing its own regulations. On the other, by tying these regulations to CSCs’ 
collaboration with the health system, it puts an enormous straitjacket on the 
autonomous community and limits its ability to respond to the demands of 
the cannabis movement.

The autonomous community of Catalonia

In 2012, the Health Department of the Catalan government launched a 
process that brought together members of parliament, the cannabis federa-
tions in Catalonia and a committee created by the Health Department itself. 
During this collective process, the possibility of elaborating a bill to regulate 
CSCs emerged. However, due to political differences and the possibility that 
some of the issues to be included in the future law could infringe upon the 
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powers of the state to legislate in the area of criminal law, it was not drafted. 
This process culminated in the adoption of Resolution SLT/32/2015, which 
defined the public health guidelines that CSCs must follow and the conditions 
that they had to meet to carry out their activities in municipalities in Catalo-
nia.2 Even though the resolution was not an actual law, it was challenged by 
the state attorney and was annulled a few months after its adoption. The 
national government’s intervention sparked a citizen’s movement in favor of a 
regulatory solution for CSCs led by La Rosa Verda (the Green Rose Group). 
The movement promoted a popular legislative initiative on the regulation of 
CSCs, for which it obtained the signatures of 57,000 Catalonians.

After two years of negotiations between organized civil society and the 
autonomous community government, on July 6, 2017, the Parliament of 
Catalonia approved Law 13/2017 on CSCs. Of the three laws adopted by the 
autonomous communities, it is the most complete because it regulates the 
rights of PWUDs, as well as the cultivation, distribution and transportation of 
cannabis and its quality. The law was only in effect for a few weeks when the 
then-Spanish prime minister brought a claim challenging the constitutionality 
of the law before the CC. In its September 19, 2018 ruling, the CC declared 
the Catalonian law unconstitutional because in the court’s understanding, the 
Parliament of Catalonia infringed upon the exclusive power of the state to 
legislate on criminal matters.

A comparative analysis

When one analyzes all three laws, both similarities and differences can be 
found. One similarity is that all three autonomous communities attempted to 
use their powers in different areas to pass regulations on CSCs. These areas 
include public health and social services, the rights of PWUD, risk and harm 
reduction, legally registered non-profit organizations (created by adults) and 
the participation of PWUD in the prevention and reduction of risks and 
harm (Araña, 2018; Sánchez and Collins, 2018).

The fundamental differences lie in the type of legislation proposed. The 
goal of Law 1/2016 of the Basque Country is to regulate the measures and 
actions adopted in the areas of health promotion, prevention, supply reduc-
tion, social assistance, social inclusion, training and research and institutional 
organization to provide comprehensive care for addictions, including behavi-
oral addictions. It also contains regulations on actions to protect third parties 
from harm that may be caused by both drug use or behavioral addictions, 
which contain special provisions for minors, youth and individuals in particu-
larly vulnerable situations (Article 1). Thus, it is not a law specifically on 
CSCs, but it does allow for them to be regulated via the adoption of addi-
tional regulations (Araña, 2018). The law does not regulate aspects regarding 
the cultivation, transportation or distribution of cannabis.

Foral Law 24/2014 and Catalonia’s Law 13/2017, on the other hand, are laws 
adopted specifically to regulate CSCs. In their explanatory memorandums, 
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both laws refer to “shared use or consumption” – an issue that is not 
addressed in the Basque Country’s law. The scope of the Catalonian law is 
much broader and more concrete than that of Navarra. The latter is concen-
trated more on elements related to the freedom of association and the reduc-
tion of risks associated with cannabis use; it does not include provisions on 
the cultivation, transportation or potential taxes related to cannabis. Catalo-
nia’s law regulated all CSC activities by establishing, for example, a monthly 
limit of 80 grams of cannabis per member, norms for the transportation of 
cannabis to CSCs and the obligation to carry out quality tests on cannabis 
samples. It also encouraged CSCs to collaborate with organizations specializ-
ing in the implementation of measures for the prevention and reduction of 
harm related to cannabis use, etc.

All three laws were challenged in the Spanish CC by the then-prime 
minister Mariano Rajoy, but the cases ended with different results. While the 
CC declared that the Foral Law (in the ruling handed down on September 
17, 2017) and the Catalonian law (the ruling issued on September 19, 2018) 
were unconstitutional and therefore null because they intervened in the 
state’s jurisdiction, the Basque Country’s law was declared constitutional. 
Therefore, within its competencies in the areas of health and risk and harm 
reduction, the Basque Country’s parliament has the power to regulate CSCs 
by adopting regulations, provided that they are strictly limited to defining 
rules on CSCs’ collaboration with the government. The goal of this collabo-
ration is to ensure effective compliance with existing regulations, to prevent 
addictions and to promote the responsible use of cannabis or other sub-
stances. In practice, the CC’s recognition of this competence strongly limits 
the Basque Country’s room to maneuver and to adopt regulations that meet 
the expectations of the cannabis movement and other social movements.

Municipal bylaws on CSCs

Several municipal bylaws have also been passed to regulate CSCs on issues 
that fall under the jurisdiction of the municipalities. These bylaws control 
registration of this type of association to ensure that they are registered in the 
appropriate public registry, plus the location of their headquarters. They also 
establish conditions that the buildings in which CSCs’ headquarters are 
located must meet to ensure that their activities do not cause disturbances in 
the surrounding neighborhood and that they are in compliance with the 
safety, sanitation and hygiene regulations in effect.

In the Basque Country, a municipal bylaw in Donostia (San Sebastian) – 
unanimously approved in November 2014 by all political groups sitting on 
the city council – regulates the CSCs’ locations and operations. This bylaw 
takes the reality of the CSCs into account and grants them institutional 
recognition. However, it also demands that they commit to complying with 
legal requirements and collaborating with the city council on prevention and 
harm reduction. The bylaw stipulates that all of this is to be framed in a code 
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of good conduct, which is to be elaborated as a binding municipal bylaw by 
the city council together with CSCs. Its goal would be to ensure transpar-
ency in the work of CSCs.

In Catalonia, since 2014, 43 municipal bylaws related to CSCs have been 
passed.3 While some existed prior to the approval of Resolution 
SLT/32/2015 by the Catalonian autonomous community, their numbers 
have increased significantly since then. Some bylaws have been well-received 
by the cannabis movement, such as the ones adopted in Barcelona, Badalona 
and Granollers, whereas others serve as mere instruments of prohibitionism. 
For example, once the bylaw in Salou was passed, only one of 13 CSCs 
remained.

Municipal bylaws in Catalonia have been fundamentally based on criteria 
related to urban planning, safety, hygiene, opening hours, seating capacity, 
smoke removal and other issues and, in general, they have helped create a 
more harmonious environment for both CSC members and the residents of 
the neighborhoods in which they are located. In a few isolated cases, 
however, these local norms have generated differences between municipal-
ities in terms of regulation. In some municipalities, CSCs have been stigma-
tized and even expelled, leading to a situation where the rights of PWUD 
vary from one municipality to the next, even when located only a few kilo-
meters from one another. This confirms that there is a lack of adequate regu-
lation, as the individuals responsible for the CSCs (cannabis growers) are still 
left to face problems of legal uncertainty. Also, the absence of regulations 
from higher levels of government (autonomous communities or the state) to 
frame them is a double-edged sword: on the one hand, these municipal 
bylaws can be used for the purposes of populist electioneering rather than to 
defend fundamental rights; on the other, municipalities can take advantage of 
the lack of higher-level regulations to normalize the situation of CSCs.

In Catalonia, one unintended effect of the municipal bylaws is related to the 
requirements imposed by certain municipalities: the bigger the municipality, 
the stricter they are. Barcelona is a case in point. The costs of preparing a venue 
to open a CSC have increased enormously: as high as 60,000 euro in some 
cases. CSCs there must now meet a series of environmental, safety and admin-
istrative requirements and obtain various permits, which demands sizeable 
investments. Once a group obtains a permit to operate, if the police intervene 
in a cultivation site (often located off-site) that can be linked to the CSC 
(through a contract, for example), it may face criminal charges. This means that 
it is less risky in legal and economic terms to start growing cannabis than to 
obtain a municipal permit for a CSC. As we will see below, recent SC rulings 
favor small CSCs that have no way of assuming such high costs.

Recent legal developments

From the mid-1990s to early 2015, the majority of court rulings involving 
members of CSCs did not consider their work to be illegal. However, three 
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cases were filed against CSC members at the SC (launched by the Attorney 
General’s Office) even though they had previously been acquitted by provin-
cial courts.4 The SC convicted the CSC members in all three cases, as it 
viewed the CSCs as a real and latent risk for an increase in cannabis use 
(Muñoz Sánchez, 2015). In all three verdicts, the SC considered that the 
accused had committed an “overcomable or vincible mistake”5 and con-
demned them to relatively short prison sentences and large fines. Even 
though the Attorney General’s Office requested that they be prosecuted for 
belonging to criminal organizations, the SC did not include this in its rulings.

In all three cases, judges submitted individual opinions6 and the accused 
presented an appeal to the CC to request protection for their fundamental 
rights. The CC agreed to hear the appeals. The first case, known as the 
“Ebers Case,” appealed SC ruling 484/2015 of September 2017, which had 
sentenced one of the three members of the Asociación de Estudios y Usuarios del 
Cáñamo Ebers (Ebers Association of Research on Cannabis and People who 
use Hemp) to eight months in prison and a fine of 5,000 euro, and the two 
other members to three months in prison (Miró, 2017). The arguments used 
to justify the appeal were that there had been a breach of material guarantees 
inherent to the principle of criminal legality (Article 25.1 of the Spanish 
Constitution) and that the SC had violated fundamental rights of a procedural 
nature linked to the right to due process (Article 24.2 of the Spanish 
Constitution).

With regards to the first argument, the appellants claimed that the refer-
ence to the harm that the substance can cause to the protected legal good 
(public health) is unsubstantiated and that the conduct referred to in Article 
368 of the Spanish Criminal Code7 does not respect the principle of legal 
clarity, as the article contains undefined legal terms. According to the 
appellants, the terms “otherwise,” “promote, supply or facilitate” and 
“illegal consumption” lack precision. The CC responded by providing a 
definition of the crime of illegal drug trafficking that was based much more 
on the obsolete and ideological principles of the prohibitionist policy origi-
nating in the Single Convention on Narcotic Drugs of 1961 than on the 
principles, rights and freedoms of social and democratic rule of law and on 
the reality of society in Spain today, as the majority of provincial courts had 
been doing. The CC rejected the arguments of the appeal and dismissed the 
claim that Article 368 was unconstitutional because it violates the principle 
of legality.

However, as for the second argument (Article 24.2 of the Spanish Consti-
tution), the CC recognized that the right to due process and the right to 
defense had been violated, as the SC did not hear the appellants’ defense. 
Because of this error, the CC referred the proceedings back to the SC so it 
could rectify the said constitutional challenge. In practical terms, this meant 
that the convictions in the Ebers Case would be overturned. The arguments 
used in the Ebers Case were used in the Three Monkeys and Pannagh cases; 
in all three cases, the members were acquitted of the charges against them.
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Overall, the SC and CC rulings generated even greater legal uncertainty 
for the CSCs, as the CSC members were acquitted for legal technicalities and 
violations of their right to defense. In the majority of the cases brought 
before these courts, the courts have reaffirmed that CSCs are illegal. The said 
rulings also created the need to rethink the model, as they establish that CSCs 
must restrict their membership and adopt closed circle use to comply with 
the principle of shared consumption, and accept a series of other controls on 
their operations. This made the situation worse for larger CSCs. As smaller 
CSCs have only a small group of members (small crops), are transparent 
about their finances (their accounts show that there are no “profits” and all 
costs are shared) and can show that they have functioned this way for several 
years, they have more arguments to use in their defense. Even so, this is no 
guarantee that they will not be condemned in court.

While high-level state bodies in favor of prohibition have tried to stifle the 
cannabis movement and all attempts to start the debate on the legalization of 
cannabis, since 2016, they have granted up to six permits for research on and 
growing and exporting medicinal cannabis to companies that have no links to 
the cannabis movement. The cannabis movement considers the granting of 
these permits hypocritical and unjust.

The impacts of the changes in regulation and the  
court rulings on CSCs

The recent developments discussed above have raised a new challenge for 
CSCs: how to reconcile their official objectives stated in their statutes with 
the new legal requirements that arose from the SC and CC rulings. CSCs 
have very little room to maneuver and must use considerable creativity to 
resolve this issue.

To document how CSCs are responding to this challenge, we interviewed 
KIs who have accompanied the CSCs throughout this process. The CSCs’ 
responses vary due to several variables, such as affiliation to a federation or 
political coalition, the criteria used by the law firm that provides them with 
legal advice, the sociopolitical circumstances of a CSC’s location, and the 
activist and/or business profile of the individuals responsible for the CSCs, 
among others.

The interviews enabled us to identify four trends: (a) a sudden halt to the 
expansion of CSCs; (b) more caution among management; (c) closure of 
some CSCs; and (d) complete indifference. While some trends appear to 
contradict one another, it is not surprising that they do so for several reasons. 
One of the main factors is the variation in the attitudes of state actors: police 
pressure is greater in some parts of the country than in others, and some 
public prosecutors are more belligerent towards CSCs than others. There are 
judges who, despite the CC and SC rulings, continue to dismiss charges 
against CSCs, and lawyers who are more optimistic about the future of the 
CSC model than others. Some neighborhood communities opposed the 
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opening of a CSC in their area and have forced the municipality to expel it 
(NIMBY Effect8), whereas the large majority of communities coexist peace-
fully with CSCs.

One example of the measures that CSCs are adopting to reduce risk is the 
revision of their list of members to eliminate those who are inactive or have 
not paid their membership fees for a while. This has led to a decrease in CSC 
membership. Other measures aim to increase CSCs’ control over the amount 
of cannabis being grown, stored or transported to avoid complications with 
the police and their legal defense (the police consider more than 10 kg as a 
“highly significant amount”). They are also decentralizing cannabis cultiva-
tion to go from larger crops to in-house installations with between three and 
six lamps, as the smaller operations can be justified as cannabis grown for per-
sonal use (in case of a police raid). Outdoor crops are also being phased out 
to avoid the risk of being found and CSCs are seeking ways to reduce the 
amount of cannabis acquired through group purchases.9 CSCs have stopped 
or plan to stop distributing cannabis in small plastic bags and make members 
bring their own receptacles for storing cannabis to make it appear more like a 
member is withdrawing a product set aside for him or her than a business 
transaction. Finally, some CSCs are obliging their members to use cannabis 
only while on their premises and have established targets to reduce the 
amount of cannabis distributed daily.

The KIs reported that many CSCs are also working to establish agreements 
and collaborate with health professionals on monitoring use and providing 
guidance on risk reduction to PWUD. Some are implementing programs for 
therapeutic use and establishing alliances with the media or medical clinics. 
CSCs are also providing their workers with training on the reduction of the 
risks of cannabis use and on medicinal use, which is conducted by specialized 
organizations.

Other noteworthy observations are that CSCs are giving more importance 
to holding formal assemblies with members. In certain CSCs with a more 
activist profile, whose members identify with CSCs’ goals and struggles, 
when the CSC has been raided by police or faced charges and members of 
the board expressed their desire to step down from their position, instead of 
closing the CSC, other members have stepped up to the plate and joined the 
board of directors to keep the CSC afloat. When more commercial-oriented 
CSCs find themselves in a similar situation, members tend to simply seek out 
other CSCs.

With regards to activism, KIs reported that the FAC has realized that it 
should seek alliances with other civil rights coalitions, such as the #NoSomo-
sDelito (#WeAreNotaCrime) movement. In this movement, the FAC has 
found the recognition, solidarity and complicity that many people involved 
in CSCs have denied it. To build this consensus and solidarity, they have put 
the demands that affect the entire cannabis movement first, such as the 
repression inherent to the Law on Citizen Safety and the drug tests per-
formed on drivers known as “DrogoTest.”
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The majority of CSCs do not engage in public activism and others have 
joined numerous organizations or coalitions that have helped enrich the 
 sociopolitical debate on drug policies. Among them, Plataforma Regulación 
Responsable (Responsible Regulation Coalition), the revitalized CONFAC 
(Confederación de Asociaciones Cannábicas, or Confederation of Cannabis Social 
Clubs) or Círculo Cannábico Podemos (“Podemos” Cannabis Circle) are worth 
highlighting. Other social actors that are not directly from the cannabis 
movement have also participated in the debate. One example is the Grupo de 
Estudio de Políticas sobre el Cannabis (GEPCA, Cannabis Policy Study Group), 
which presented a proposal for the regulation of cannabis in Spain (GEPCA, 
2017b) that aims to regulate not only CSCs, but also home growing and the 
market through permits.

Finally, one problematic practice mentioned in the interviews was when 
CSCs changed the composition of the board of directors to include front 
men – that is, people who are paid money to assume responsibility for a 
potential crime in the case of conviction. This practice is clearly illegal. Also, 
some of the “so-called CSCs” sold their municipal permits for exorbitant 
amounts of money (over one million euro in a few cases); a few even 
announced this sale on websites. This type of transaction is also illegal and is 
only found in cases where the investors’ goal is to make profit, which goes 
against the philosophy and practices adopted when the first CSCs were 
created.

Discussion and conclusions

Since the founding of the first CSC in Barcelona in 2001, the phenomenon has 
continued to spread throughout the country, reaching a total of over 800 CSCs 
in all of Spain. At the same time, and especially from 2013 on, pressure on 
CSCs from the judicial system has increased. Several cases against CSC 
members were brought before Spain’s highest courts: the SC and the CC. The 
SC condemned the accused, but shortly after, the CC ruled in favor of  
the CSCs’ appeal, not because of an issue related to fundamental rights (such as 
the right to personal development, freedom of association or of expression), 
which was the main underlying issue, but rather to the right to defense – that 
is, due to a procedural error. The CC sent the case back to the SC, which 
directly acquitted the accused because it had not respected their right to present 
their defense in person. Despite the SC and CC’s rulings on CSCs, which con-
demned their operations as illegal, judges in Spain continue to dismiss cases and 
acquit the accused. This clearly demonstrates the legal insecurity that CSCs 
face, which varies according to factors such as the autonomous community 
where the CSC is located, whether the prosecutor in question resolves to 
enforce the Attorney General’s Order 2/2013 or if the Special Anti-drug Pro-
secutor is involved in the case. This combination of municipal and autonomous 
community initiatives, civil society interventions and court rulings means that the 
process of reforming drug policy in the country is often chaotic and difficult to 
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follow from the outside. Drug policy development in Spain can only be 
understood when analyzed within this context of complex, multi-level political 
dynamics (Sánchez and Collins, 2018).

If the recent SC rulings on shared consumption were to be strictly applied, 
only CSCs with much more limited activities would be able to continue 
operating. In a way, this would confirm that the FAC was right to defend its 
model, even though not even the CSCs affiliated to the FAC, which tend to 
be smaller, would be able to meet such strict requirements, as they make col-
lective organizing virtually impossible. Therefore, it would appear that shared 
consumption is no longer an option and it is not unreasonable to think that, 
in view of the state’s attempt to restrict CSCs’ growth and activities, the 
movement should consider focusing once again on collective cultivation and 
more horizontal activist organizing.

The path taken by many CSCs that are not affiliated to federations is the 
result of oscillations that emerge from their interfaces with the informal 
market or from parts of the “cannabis industry” and some of its nexus. The 
conflicts and misunderstandings among CSC representatives are directly 
related to their affinities and antipathies with the “cannabis industry” and its 
business, legal and other representatives. Spain is a world leader in the seeds 
sector, towering over the almighty Netherlands in this area. It hosts numer-
ous international fairs every year and is home to more than 1,000 grow 
shops. The number of conflicting interests, hostile takeovers and opportunists 
is very high, which directly affects the dynamics of the CSCs.

The SC and CC sentences made it clear to CSCs that their only oppor-
tunity to survive legally is if the Congress were to regulate their activities. 
The courts are no longer a source of hope: contrary to the numerous rulings 
in their favor issued by lower-level courts, the responses from the country’s 
highest courts were less positive. Thus, changes to legislation are required to 
respond to the demands of thousands of adults who want to continue using 
cannabis without having to go to the illegal market for supplies. Even though 
the new government elected in June 2018 is said to be more progressive than 
its predecessor, it has explicitly stated that cannabis regulation is not a 
priority.

Notes
1 For more information on these issues, see: Araña (2015a), Araña (2015b), Araña 

(2018), Araña and Montañés (2010), Belackova et al., (2016), GEPCA (2017a), 
GEPCA (2017b), Marín (2010), Martínez and Araña (2015), Montañés (2017), 
Parés and Bouso (2015), Quintas and Araña (2017) and Regulación Responsable 
(2017).

2 The Catalan Health Department’s guidelines provided information and guidance 
on how to reduce the risks and harm associated with cannabis consumption, train-
ing for the people responsible for dispensing cannabis in the Cannabis Social Clubs, 
and on early detection, monitoring and prevention of problematic consumption. 
They also prohibit the use of other drugs and alcoholic beverages on the premises; 
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restrict the sale of tobacco and reinforce the need to comply with the Spanish 
tobacco law and establish a minimum distance between CSC locations and schools 
and healthcare centres. They regulate opening hours (maximum of 8 hours per day; 
closing time is 10 p.m. during the week and 12 p.m. on weekends). The guidelines 
also prohibit the use of advertising, emphasize compliance with the sanitation laws 
and norms and environmental standards and impose measures to prevent disturbances 
in the surrounding neighborhoods. Members must be 18 years or older and regular 
cannabis users, belong to only one CSC or obtain the endorsement of another 
member to join. Also, to avoid cannabis tourism, there is a 15-day waiting period 
between application submission and membership approval (Parés and Bouso, 2015).

3 Alella, Badalona, Barcelona, Cabrera de Mar, Calella, Cambrils, Castellbisbal, Cas-
telldefels, Cerdanyola del Vallès, El Masnou, Gavà, Girona, Granollers, Gurb, La 
Jonquera, L’Hospitalet de Llobregat, La Seu d’Urgell, Lleida, Lloret de Mar, 
Mataró, Montmeló, Olesa de Montserrat, Olot, Pineda de Mar, Prat del Llobregat, 
Premià de Mar, Ripollet, Sabadell, Salt, Sant Adrià del Besòs, Sant Carles de 
Ràpita, Sant Cugat del Vallès, Sant Feliu de Llobregat, Sant Just Desvern, Santa 
Coloma de Gramenet, Sitges, Teià, Terrassa, Tordera, Torredembarra, Vallirana, 
Vilanova i la Geltrú and Vilassar de Mar.

4 The Ebers Case, STS 484/2015, of September 7; the Three Monkeys Case, STS 
596/2015, of October 5; and the Pannagh Case, STS 788/2015, of December 9.

5 The term in Spanish is “error de prohibición vencible.”
6 In the first ruling on the Ebers Case, three judges submitted individual opinions: 

the first argued that there is a need to establish requirements for this type of associ-
ation; the second considered that the accused had committed an invincible error 
and thus, they should be acquitted; and the third partially coincided with the first 
individual opinion, but disagreed with the existence of an invincible error, as pro-
posed in the second individual opinion.

7 Article 368 of the Spanish Criminal Code stipulates the following: individuals who 
engage in the act of cultivating, producing or trafficking or otherwise promote, 
encourage or facilitate the illegal consumption of toxic drugs, narcotics or psycho-
tropic substances or who possess them with such objectives shall be sentenced to 
prison terms of three to six years and a fine that is three times the value of the drug 
that is the object of the crime in cases involving substances or products that cause 
serious harm to health, and a prison sentence of one to three years and a fine of up 
to double the value in all other cases.

8 “Not in My Back Yard” or “Nimby” is a slogan used by residents who oppose the 
opening of a CSC in their surroundings. It often carries the connotation that such 
residents are only opposing the development because it is close to them and that 
they would tolerate or support it if it were built further away.

9 A “group purchase” refers to the acquisition of a certain amount of cannabis on the 
informal market by CSCs, which does not generate profit because it is distributed 
among members (closed circle use).
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14 Swiss cannabis policies

Simon Anderfuhren-Biget, Frank Zobel,  
Cédric Heeb and Jean-Félix Savary

Introduction

Switzerland is a federalist state with three independent government levels – 
the confederation, the 26 cantons, and over 2,000 municipalities – each 
having a defined set of responsibilities and a certain level of freedom 
regarding the implementation of policies. Their powers and competencies 
follow the principle of subsidiarity, and the country is considered a model 
case of power sharing (Ladner, 2010). Switzerland’s political institutions also 
include several instruments of direct democracy. The right of initiative allows 
citizens to submit new laws/constitutional articles for popular vote, while all 
laws adopted by legislative bodies can be subject to a referendum if requested 
by a sufficient number of citizens. Ballot initiatives at the federal level can 
only modify the Constitution and must have a double majority (voters and 
cantons) to be adopted (Kriesi, 1998). Overall, the Swiss political system is a 
paradigmatic case of consensus democracy characterized by strong collabora-
tion among actors within each policy subsystem and consensus-seeking across 
ideological barriers or interest groups (Lijphart, 2012).

In terms of drug policy, the country is a signatory to the UN drug con-
ventions and its Drugs Law (LStup)1 pertains to the Confederation, with 
the Federal Office of Public Health (FOPH) being responsible for oversee-
ing its application. As Health and Law Enforcement are cantonal preroga-
tives, they (and to a lesser extent municipalities) have a certain latitude in 
the interpretation of the law, and more critically, the resources and admin-
istrative capacity to enforce and implement it (Boggio, Cattacin, Lucas and 
Cesoni, 1997). In this context, drug policy takes various forms at the local 
level with some differences in the balance between public health and public 
order objectives.

Hemp cultivation is historically rooted in the Swiss agricultural landscape 
(Kessler, 1985) and cannabis policy reform activism can be tracked back to 
the mid-70s (Arsever, 2010). Personal use of cannabis was not considered an 
offense until the late 1960s (Zobel, Homberg and Marthaler, 2017) and is 
nowadays punished with an administrative fine. Legalizing cannabis and 
 regulating its market has been publicly discussed in Switzerland for more than 
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20 years (CFLD, 1999, 2008) with often intense public debates regarding the 
results of its prohibition (Nils-Robert, 2016).

This chapter reviews the Swiss cannabis policy debate and the attempts to 
change that policy over the last 20 years, highlighting institutional and other fea-
tures that can either help or delay the adaptation of the legal framework to soci-
etal changes. The role of consensus building to achieve political change is also 
discussed, including the time it takes to build such a consensus when issues are 
divisive and do not require an urgent political response, as is the case for cannabis.

The chapter ends with the presentation of a policy-modelling process that 
tries to overcome ideological barriers and expertise silos. Through regular 
meetings, constructive discussion and pragmatic decisions, the authors of this 
chapter agreed upon ten basic principles to shape a legally regulated cannabis 
market in Switzerland (GREA and IG-Hanf, 2018). The authors have 
different backgrounds, positions and interests within the cannabis policy sub-
system: academic research, non-governmental organizations active in drugs 
research and addiction issues and the cannabis industry. Such an opportunity 
for exchange of ideas allows for the definition of policy agreements that are 
critical to the formation of effective advocacy coalitions (Ingold, Fischer and 
Cairney, 2017). For instance, prevention experts had a better understanding 
of the reality faced by cannabis entrepreneurs, which allowed for the defini-
tion of clear, effective and feasible market guidelines. On the other hand, 
market players regarded the role of advertisement limitations as a critical tool 
for prevention. All participants had to take a step back from their initial views 
and positions in order to design a regulatory framework suitable to all sides.

Cannabis policy reform at the federal level:  
the failed consensus

During the 1990s and early 2000s, cannabis production developed widely in 
Switzerland, reaching almost industrial dimensions (CFLD, 1999). At the 
European level, the country was considered one of the largest cannabis pro-
ducers alongside the Netherlands. Cultivation for personal use flourished on 
many balconies in urban centers, while “hemp shops” made their revenue by 
selling “odorous/therapeutic cushions” containing dry cannabis flowers 
(CFLD, 1999). The Swiss cannabis sector also included grow shops, con-
sumer clubs and cultivators. The actors were often known to the police and 
enjoyed a certain level of tolerance from cantonal and municipal authorities. 
In 2004, the number of cannabis retail points was estimated to have reached 
at least 420 (CFLD, 2008), with many of their owners being members of 
professional associations like the “Swiss Hemp Coordination” (Reusser, 
1997). The cannabis scene also included internationally renowned figures 
such as Bernard Rappaz (Arsever, 2010).

The relative tolerance towards cannabis and its market in the late 1990s 
and early 2000s was related to a change of attitudes towards drugs during the 
1990s, when harm reduction was adopted both as a set of measures and as a 



Swiss cannabis policies  325

new drug policy paradigm. A proposal from the Swiss government to radic-
ally change the country’s cannabis policy was also expected (Arsever, 2010; 
Rappaz, 2013). Several popular votes regarding the national drug policy had 
already paved the way for such a reform, including two ballot initiatives in 
1997 and 1998. The first, “Youth without drugs” came from conservative 
circles with the goal of restoring a drug policy focusing solely on abstinence 
and thereby removing harm-reduction measures. The second, “Droleg” came 
from the left as well as from some professionals of the drugs field and required 
the legalization/regulation of all illicit drugs. The voters considered the initi-
atives to be too radical and rejected them both. Nonetheless, the process pre-
pared the public opinion for alternative options, and provided the federal 
government with a middle path in which both the institutionalization of 
harm-reduction measures and cannabis policy reforms seemed feasible.

In 2001, the Federal Council (executive) sent a proposal for changing the 
Drugs Law to the parliament. This full revision of the LStup provided a legal 
basis for harm reduction and the four pillars policy, and also allowed for 
refraining from prosecuting cannabis users and part of the cannabis trade 
under the “principle of opportunity.” Instead of setting up a legal framework 
for cannabis market regulation (which was not considered possible under the 
UN conventions), the Swiss government opted for an approach of limited 
interference in the existing cannabis market. The proposal acknowledged the 
existence of a large grey cannabis market and relied on the shift towards 
public health that the Swiss drug policy had taken during the previous 
decade.

The proposal was rejected in 2004 by a majority of federal parliament-
arians who were strongly opposed to cannabis reforms (Archives fédérales, 
2006). The rejection also meant that harm reduction, which was widely 
implemented by the cantons and part of the federal policy, was still not men-
tioned in the Drugs Law and that the medical prescription of heroin still 
needed a legal basis to be continued. In a climate of tension with the parlia-
ment, due not only to the rejection of the proposal but also to the absence of 
any alternative, the Minister of Health announced the withdrawal of the gov-
ernment and left the parliament with the task of reforming the Drugs Law.

Year 2008: a turning point for Swiss drug policy?

In 2006, the parliament came up with a new legislative proposal in order to 
institutionalize the four pillars policy and harm-reduction interventions. It 
was prepared by an alliance of the Liberal (center right-wing) and Socialist 
(center left-wing) parties. To maximize its chances of passing and thereby 
anchoring the four pillars in the law, the proposal excluded cannabis -related 
reforms. The National Assembly adopted the partial revision of the Drugs 
Law in November 2006 but the Federal Democratic Union (conservative 
right-wing) launched a referendum against the decision and the new law had 
to be submitted to a popular vote.
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Meanwhile, in 2004, a coalition of cannabis entrepreneurs from the Swiss 
Hemp Coordination launched a ballot initiative entitled: “For a reasonable 
hemp policy to effectively protect the youth.”2 Its objective was to clarify the 
cannabis situation, to get rid of existing legal grey zones and to regulate the 
market. The 100,000 requisite signatures were provided to the Federal Chan-
cellery in January 2006 and the popular vote to add a new article regarding 
cannabis regulation to the Swiss Constitution was scheduled for 2008. The 
initiative echoed many of the views advocated by the confederation alongside 
its 2001 reform proposal. Despite this, both the parliament and the govern-
ment (Federal Council) recommended its rejection (Archives fédérales, 2006).

The Federal Council decided that Swiss citizens would have to vote on 
both items the same day, November 30, 2008. A majority (68 percent of 
voters and all 26 Swiss cantons) supported the parliament’s partial revision of 
the Drugs Law and 66 percent of the voters and all cantons rejected the can-
nabis ballot initiative.

Back to cannabis repression: the rise  
of the administrative logic

Following the rejection of the government’s proposal in 2004, and of the 
hemp initiative in 2008, local authorities abandoned their tolerant attitude 
towards the Swiss cannabis scene and the attention of police forces moved 
from the heroin problem to the cannabis issue (Reuter and Schnoz, 2009). 
The “hemp shops” were closed, cannabis fields and cultivation sites were 
destroyed and several entrepreneurs were arrested and imprisoned (Arsever, 
2010; CFLD, 2008; Rappaz, 2013).

Cannabis use peaked in the early years of the new millennium and has 
remained stable ever since (Reuter and Schnoz, 2009). However, the supply 
chain changed with domestically produced cannabis, often from relatively 
small-scale cultivation sites, being partially substituted by imported cannabis 
involving foreign criminal networks or cannabis grown in large-scale indoor 
sites managed by Swiss citizens.

The number of cannabis use offenses grew rapidly after 2008 leading to an 
increasing amount of work for local justice departments. This and the unre-
solved cannabis debate led the Federal Parliament in 2012 to adopt a reform 
limited to the decriminalization of adult cannabis use with the introduction 
of an administrative fine of 100 Swiss francs. The goal was to harmonize the 
practices between the cantons – who had notoriously different ways of hand-
ling cannabis use offenses and sometimes applied the principle of limited 
opportunity (Albrecht, 2007). In addition, the reform was meant to reduce 
the amount of work for the justice departments and to introduce a less severe 
approach towards what was considered benign cannabis use.

The replacement of penal sanctions with administrative fines led to an 
increase, not only in the likelihood of sanctions for cannabis users, but also in 
the differences of practices between the cantons (Zobel et al., 2017). The 
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latter is linked to the intrinsic ambiguities of the legal framework regarding 
the definition of offenses (consumption, consumption and detention, only 
detention), the exclusion criteria (related offenses) and the context of applica-
tion (the police forces entitled to give administrative fines) (Zobel et al., 
2017). Overall, although the new legal provisions were meant to reduce pen-
alties, their implementation by the cantonal police forces led to a firmer 
application of the law and an increase in the number of registered offenses.

In a context of increasing legal uncertainty due to multiple provisions 
regarding drug use and specifically cannabis use, the Federal Court provided a 
new case law in September 2017. Based on a strict reading of Article 19b of 
the Drugs Law,3 the highest jurisdiction of the country stated that possession 
of less than ten grams of cannabis was in fact not punishable anymore, neither 
by a fine nor by any other punishment (Tribunal fédéral, 2017). This decision 
goes against years of law enforcement practices during which people received 
fines or faced criminal prosecution for cannabis possession for personal use. 
Police forces in most cantons had to amend internal directives in order to 
reflect this new interpretation.

Back to experimenting with drug policy:  
the “pilot-study strategy”

Visible drug markets are a feature of Swiss urban centers. Cities also have to 
face some of their undesirable features, such as a relatively high demand for 
psychoactive substances, and a greater percentage of problematic drug use 
(Schmid, 2001). The development of harm-reduction measures – mainly sub-
stitution treatment but also other measures such as drug consumption rooms – 
led to less harmful and visible heroin markets and forms of use by diverting a 
part under the control of the authorities. Such changes however did not 
happen for the cannabis market.

With cannabis reforms at the federal level mostly adding more legal confu-
sion and uncertainty to the situation, local authorities started to discuss the 
possibility of experimenting with new approaches of cannabis regulation at 
their level. The idea was not completely new, and it had been discussed by 
some Swiss cities in the late 1990s and early 2000s. However, as the govern-
ment’s reform proposal of 2001 and the hemp initiative of 2008 were on the 
agenda, they did not move forward.

After the failure of the popular vote on cannabis in 2008, the political 
authorities of some of Switzerland’s main cities once again started to look 
for bottom-up solutions for cannabis market regulation. The movement 
started in 2010 in the German part of Switzerland, when the parliament of 
the city of Zurich approved a request to explore the feasibility of cannabis 
sales within a pilot study. The Swiss Drugs Law includes an exception 
principle that allows for the suspension of the ban on illicit drugs for 
research purposes (Article 8.5, LStup).4 Heroin prescription trials carried 
out in the 1990s were based on this article (Boggio et al., 1997). In 2011, 
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the Parliament of the Canton of Basel City approved a text similar to the 
one adopted by the city of Zürich. Three years later, the parliament  
of the city of Bern did the same and commissioned the Institute for  
Social and Preventive Medicine of the University of Bern to develop a 
research project to sell and buy cannabis for non-medical purposes in 
pharmacies.

In the French-speaking part of the country, cases of public nuisance 
related to the drugs market have triggered several political crises in the city of 
Lausanne and the canton of Geneva. In the latter, a group of parliamentarians 
from all political parties convened in 2012, behind closed doors and without 
an official political mandate, to work on new approaches towards cannabis 
regulation, with the goal of reducing urban insecurity. The group recom-
mended the development of a research project allowing participants to 
become members of associations which would supply them with cannabis 
(Groupe de Réflexion Interpartis, 2013). The group’s proposal was taken 
over by the government that tasked the Sociological Research Institute of the 
University of Geneva and the Addiction Department of the University Hos-
pital to develop a study design. Other cities such as Biel, Lausanne, Luzern, 
Thun and Winterthur, as well as the canton of Solothurn, also adopted texts 
to explore cannabis trials and joined the newly constituted “Interurban 
working group” on cannabis as observers.

The pilot project led by the city of Bern first submitted a request for a 
special authorization under Article 8.5 during the summer of 2017. The 
Federal Office of Public Health (FOPH) narrowly interpreted the law and 
rejected the request, stating however that pilot projects were of great interest 
to drug policy development. The federal government’s attitude raised leader-
ship concerns and created a phase of parliamentary agitation in order to find a 
way to allow the pilot projects to proceed. The preferred solution was to 
develop a new legal provision in the Drugs Law that would allow such 
experiments. The FOPH drafted a new article that went into a public consul-
tation phase in summer 2018. It limits the trials to the local level and to a 
maximum of 5,000 participants for each. Other provisions include the 
amount of cannabis that can be obtained as well as exclusion criteria. The 
proposal will be discussed in parliament and it will take at least two years 
until it is adopted, probably with several amendments. The first pilot projects 
will therefore not start before 2021.

Alongside attempts to reform the so-called recreational market, Switzerland 
experienced changes in the prescription of cannabinoids for medical purposes 
and in the developments of a legal low-THC cannabis market.

The medical cannabinoids program  
overrun by its success

Since 2011, the FOPH can grant exceptional authorizations for the manufacture 
and marketing of cannabis/cannabinoids, not only for research and the 
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 development of new medicines, but also for limited medical applications. 
The prescription of pharmaceutical products like Sativex® as well as magis-
terial preparations such as tinctures or infused oils based on herbal cannabis 
(Frankhauser, 2013) is possible. However, with the exception of the prescrip-
tion of Sativex® for multiple sclerosis which can be done by any doctor at 
any time, all other prescriptions require individual authorizations (for each 
patient and for each pathology) from the federal authorities. While this 
exceptional licensing system is nowadays well implemented, it involves 
complex administrative procedures for all parties involved and has both 
 practical and legal limitations. The tedious process delays entrance into therapy 
and represents an obstacle for treatment access, which is also hindered by the 
high price of the cannabis products that are often not reimbursed by health 
insurances. Despite all these barriers, there is a continuous increase in deroga-
tory requests for cannabinoids-based medications (Kilcher, Zwahlen, Ritter, 
Fenner and Egger, 2017). With 9,177 individual authorizations having been 
granted over a five-year period, this measure has lost the “exceptional charac-
ter” assigned to it by the Drugs Law (Conseil fédéral, 2018b). The government 
therefore recently tasked the FOPH with reducing the obstacles for accessing 
medical cannabis, with widening the range of authorized products and with 
examining possible reimbursements by health insurances.

The renewal of the Swiss cannabis sector:  
the CBD market

Switzerland amended its Drugs Control Ordinance (OCStup)5 in 2011 and 
increased the threshold separating licit and illicit cannabis from 0.3 percent to 
1 percent THC. This decision was based upon a recommendation from the 
Swiss Society of Forensic Medicine which argued that the existing cut-off 
rate didn’t take into account natural variations in the THC content of canna-
bis plants, thus providing legal uncertainty for the legal hemp industry 
(Conseil fédéral, 2018a).

Meanwhile, the legalization and regulation of medical and later recrea-
tional cannabis markets – first in the Americas and later elsewhere – and the 
increasing interest in the medicinal properties of the cannabis plant (National 
Academies of Sciences, Engineering, and Medicine, 2017) created new business 
opportunities (Summers, 2018), including for low-THC/high-CBD cannabis 
strains and products. The development of cannabinoids extraction 
(Rosenthal, 2014) and other technological innovations also contributed to 
greatly diversify the range of products containing cannabinoids. Swiss entre-
preneurs followed these international developments and noted that some can-
nabis products were in fact legal in their country due to the newly established 
threshold.

The first developments of the new Swiss cannabis market were CBD 
extractions from industrial hemp allowed by the European catalogue. The 
first products launched around 2014 were CBD tinctures, oils and e-liquids. 
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In parallel, companies imported or developed (by selection, crossing or acquisition) 
other (outside the European catalogue) varieties of cannabis with high levels 
of CBD with the appearance, taste and fragrance being recognizable by can-
nabis connoisseurs and consumers.

It was, however, the decision of one company to request (and obtain) a 
formal approval for the sales of cannabis flowers with less than 1 percent 
THC as a “tobacco substitute”6 under the Tobacco Law (LTab) that radically 
changed the landscape. This entrepreneurial move opened the door, during 
summer 2016, to the rapid development of a multifaceted market of “legal 
cannabis.”

Facing an increasing number of requests from companies wishing to 
produce or sell low-THC/high-CBD cannabis products, relevant federal 
agencies published a set of market guidelines in early 2017 (Confédération 
Suisse, 2017). The document defines classifications for CBD cannabis prod-
ucts and relative norms of commercialization as tobacco substitutes, cosmet-
ics, food supplements, consumer goods or pharmaceutical products.

By the summer of 2018, more than 600 cannabis companies were officially 
registered (Jorio and Unterfinger, 2018) and a large number of products con-
taining CBD are currently available on the market. They are sold online, in 
specialized shops, tobacconists, gas stations or supermarkets. The market 
divides into several categories. Among them, smokable products under the 
LTab provision (flowers, manufactured cigarettes, pre-rolled joints, pollens, 
or shisha tobacco) seem to be the most popular. Around 13 million Swiss 
francs of tax revenue were collected from the sales of these products in 2017, 
which represents a sales turnover of about 52 million francs. According to 
economic projections, the tax revenue could reach 15 million in 2018 and it 
will be formally included in the next federal budget (Renz, 2018).

Other companies have chosen to make use of Swiss expertise in pharma-
ceutical preparations and to target the markets with CBD-infused oils and 
tinctures, and other non-smokable products such as edibles, cosmetics, e-liq-
uids, etc. However, the size of this market remains unknown. Nevertheless, 
hundreds of entrepreneurs have entered a highly competitive market charac-
terized by product diversification, and now also oversupply and dropping 
prices. CBD flowers and CBD-containing products are also exported to the 
newly constituted European markets where demand is high (mainly Italy, 
France and Austria) (Jorio and Unterfinger, 2018).

Towards a new cannabis policy for Switzerland?

Past and current attempts to reform the country’s cannabis policy, as well as 
recent developments with regard to medical and low-THC cannabis, show 
that Switzerland is certainly one of the countries in Europe where this issue is 
most prominent. The fact that both Swiss citizens and Swiss parliamentarians 
have separately voted on a law allowing for cannabis market regulation may 
still be unique on the continent. The most recent developments include a 
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parliamentary initiative for cannabis regulation submitted by the Green Party 
that was rejected in September 2018. The Zürich-based association Legalize 
It! – which has provided legal advice to cannabis users since 1995 – 
announced its plan in 2016 to launch a new ballot initiative for cannabis 
legalization and regulation, and it should start collecting the requisite 100,000 
signatures in spring 2019. If it succeeds within a period of 18 months, Swiss 
citizens could soon vote on the subject again. A recent poll indicated that up 
to two-thirds of the Swiss population could be in favor of such a reform 
(Umbrich, 2017).

A need for consensus and coalition building

Potential cannabis distribution trials at the local level, combined with a new 
ballot initiative in the making, a burgeoning low-THC cannabis market, and 
an official goal to facilitate the access to medicines containing cannabinoids, 
does not guarantee that a cannabis policy reform similar to those occurring in 
the US, Uruguay and Canada, will take place in Switzerland. As can be 
learned from past attempts to reform drug policy in Switzerland and abroad, 
it remains a major challenge to build a coalition that is large enough to win 
the necessary votes in parliament or among citizens.

The process that led to the inclusion of the four pillars policy into the 
Federal Drugs Law was long and tedious, even if the heroin overdoses and 
HIV crises of the 1990s acted as an “external shock” (Sabatier and Jenkins-
Smith, 1993) and sparked a paradigm shift allowing for the birth of the 
harm reduction coalition that brought to success the four pillars policy 
(Kübler, 2001; Wenger, Surber, Lanzi, Gantenbein and Kübler, 2014). It 
included endless debates at city and neighborhood levels, many ballot initi-
atives and referenda at different governance levels and day-long discussions 
in parliament. These public discussions contributed to form common 
core beliefs about the issue and how to solve it with concrete measures, 
a  prerequisite in the formation of advocacy coalitions (Sabatier and 
 Jenkins-Smith, 1993). The debates also fractured the political spectrum by 
highlighting deeply rooted political cleavages (between the cities and the 
countryside, between conservative and progressive forces, and between the 
German, Italian and French-speaking parts of the country). The policy 
debate staged a long combat between a harm-reduction coalition in the 
making and a long-standing abstinence movement. The first finally suc-
ceeded in reforming the drug policy (Wenger et al., 2014) because an 
extensive amount of time and effort was put in to progressively build up a 
common understanding of the drug problem and a coalition of progressive 
stakeholders strong enough to provide legitimacy to the four pillars policy 
(Kübler, 2001).

Lessons can also be learned from the successful cannabis ballot initiatives in 
US states where organizations like the American Civil Liberty Union 
(ACLU) and the Drug Policy Alliance (DPA) have invested enormous efforts 
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and amounts of time in (re-) framing the cannabis issue. The US initiatives 
have also shown the importance of bringing stakeholders from various sides 
together and including a large set of interest groups – such as cannabis users, 
taxpayers, human rights activists or environmentalist groups – in the coalition 
leading the reform movement. This was necessary not only to win the 
popular vote, but also to negotiate the concepts that formed the baseline for 
the policy-design and implementation phases. These political successes have 
also shown the need to come up with practical and consensual solutions 
about how cannabis use and markets should be regulated in order to unify 
the stakeholders behind a common proposal.

In Switzerland, the legal drug (tobacco and alcohol) policy subsystem 
includes two opposite traditions and supporting coalitions that often interfere 
with and oppose each other within the debate: one relates to a relatively 
strong public health orientation and is connected to a very well-developed 
health industry. The other is linked to a tradition of a very liberal market 
regulation allowing a lot of freedom to economic actors, including several 
tobacco companies that have their headquarters in the country. For alcohol 
and tobacco, these two coalitions inevitably enter into conflict when address-
ing regulation issues (Wenger et al., 2014).

Overall, lessons learned from the development of the four pillars drug 
policy model in Switzerland, from the ballot initiatives in the US and from 
existing coalitions in the licit drugs field, imply that time and effort are neces-
sary to build up coalitions around a shared view of what cannabis regulation 
should be.

Building a cannabis regulation model for Switzerland

The authors of this chapter have tried to develop a model for cannabis regu-
lation that could be consensually adopted, or at least a model that provides 
resources for the ongoing coalition building process. Two of them are 
working in the field of addiction, one for the GREA (Groupement Romand 
d’Études des Addictions), an association of professionals which places a strong 
emphasis on defending human rights; and the other for Addiction Switzer-
land, a century-old NGO active in the areas of drug research and prevention, 
which has its roots in the temperance movement and a relatively strong anti-
industry stance. Another is working in the cannabis industry and is a key 
player in IG-Hanf, a newly created association of Swiss cannabis entrepren-
eurs. Established in 2016, it has the status of an official interlocutor of the 
FOPH regarding the “CBD market.” It also develops several projects aimed at 
 normalizing the branch, for instance with the Swiss Association for Normaliza-
tion (SNV). Finally, the first author of the chapter is studying cannabis policy 
reforms and concrete regulations from an academic perspective. Together, this 
group has tried to bridge the opposition between economic interests and public 
health priorities (Global Commission on Drug Policy, 2018).
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This cannabis regulation model is based on two key areas for action: “con-
trolling and regulating the market” and “protecting the population” (GREA 
and IG-Hanf, 2018). While there are several overlaps between these areas, it 
appeared important to acknowledge the new venues for innovative public 
health measures brought by the legal regulation of psychoactive substances. 
Learning from examples from abroad and acknowledging the limited political 
support for cannabis reform in Switzerland, we also opted for a more restric-
tive model of market regulation. It includes measures such as a clear separa-
tion between the medical and non-medical markets, dedicated stores and a 
thorough tracking of production and sales practices. It is however in the area 
of “protecting the population” that we may have moved beyond existing 
models, for instance with the inclusion of harm-related taxation rates, or the 
prohibition on cannabis shops of selling any smoking paraphernalia. Combus-
tion-free products would be the only ones to have some room for 
advertisement.

Each of the ten principles was translated into a set of three to five measures 
that frame its implementation. For instance, market control and licensing and 
taxation fall under the responsibility of a new national cannabis agency. It 
would manage a database in which all operators’ (including those who 
produce for themselves), products, tests and transactions would be registered. 
The agency should also offer training courses for entrepreneurs to help them 
fulfil their legal obligations.

Area of action 1: to control and regulate the cannabis market

 1 separate the medical and non-medical markets;
 2 sell cannabis products only in specialized stores;
 3 control the production and ensure its traceability;
 4 tax cannabis to fund the accompanying measures;
 5 limit and control production for personal use.

Area of action 2: protect the population

 6 protect the youth;
 7 promote lower-risk cannabis use;
 8 protect and inform consumers;
 9 prevent (and punish) driving and certain types of professional activities 

under the influence of cannabis;
10 limit the presence of cannabis in the public space and its advertising.

Conclusion

The renewal of the Swiss cannabis debate is characterized by a multitude of 
policy initiatives that take place in a rapidly changing environment, both 
nationally and internationally. Such political momentum is not the first in 
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Switzerland’s cannabis policy history, and the opposition towards major 
policy changes in this area also remains strong. For now, it remains unclear 
whether change will occur or whether the country is heading for another 
stalemate in its cannabis policy. However, the number of initiatives and their 
diversity suggest that change could happen during the next decade.

The process described at the end of this contribution attempts to over-
come ideological barriers and expertise silos. It can be understood as a contri-
bution to the building of an advocacy coalition based on pragmatism. It 
comes from people with different positions within the policy subsystem: aca-
demic research, non-governmental organizations active in the field of drugs 
and the cannabis industry. Through regular meetings, constructive discussions 
and pragmatic decisions, they agreed upon ten basic principles for the regula-
tion of a future cannabis market in Switzerland. These principles should be 
disseminated and discussed more widely, with the goal of moving forward 
with cannabis reforms in Switzerland or elsewhere.

Notes
1 RS 812.121 Loi fédérale sur les stupéfiants et les substances psychotropes (LStup).
2 Text of the initiative: “For a reasonable hemp policy to effectively protect the 

youth.”

i Use, possession and acquisition of cannabis for personal use is not punishable.
ii Cultivating cannabis for personal use is not punishable.
iii  The Confederation issues prescriptions for the cultivation, production, import, 

export and trade of cannabis.
iv  It also takes appropriate measures for youth protection. Advertisement for can-

nabis or its use is prohibited.

3 RS 812.121 LStup. Art. 19b, (translated by the authors):

•	 Whoever	merely	 prepares	 narcotic	 drugs	 in	 small	 quantities,	 for	 his	 own	 con-
sumption or to allow third persons over the age of 18 to consume them at the 
same time after having provided them free of charge, is not punishable.

•	 Ten	grams	of	drugs	with	cannabis-like	effects	are	considered	a	minimal	amount.

4 RS 812.121 LStup. Art. 8.5, (translated by the authors):

If no international convention opposes, the Federal Office of Public Health 
may grant exceptional authorisations for the cultivation, importation, manu-
facture and marketing of the narcotic drugs referred to in para. 1 and 3 which 
are used for research, drug development or limited medical application.

5 RS 812.121.1 Ordonnance sur le contrôle des stupéfiants (OCStup).
6 In Switzerland, products falling into this category are taxed at 25 percent of sale’s 

value (+ the usual VAT rate of 7.7 percent).
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15 The Australian experience and 
opportunities for cannabis law 
reform

Caitlin Elizabeth Hughes

Introduction

Australia is often held up as an exemplar of cannabis law reform, due to it 
being one of the first countries to adopt a civil penalty scheme for cannabis 
cultivation and possession for personal use via the 1987 South Australian Can-
nabis Expiation Notice (CEN) scheme (Babor, Caulkins, Fischer, Foxcroft, 
Humphreys, Medina-Mora and Room., 2018; Babor, Caulkins, Edwards, 
Fischer, Foxcroft, Humphreys and Strang., 2010; MacCoun and Reuter, 
2001; Room, Fischer, Hall, Lenton and Reuter, 2010). But the trajectory of 
cannabis law reform since that time remains less well understood. This is a 
missed opportunity, since Australia has been undergoing a substantial expan-
sion of de jure and de facto cannabis law reforms, involving both prohibition 
with civil penalties and depenalization, and more recently, the legalization of 
medical cannabis (McDonald and Hughes, 2017). This chapter will thus 
provide a critical analysis of the Australian trajectory of cannabis law reforms 
from 1987 until 2018 using legislation, parliamentary Hansard, government 
inquiries and research.

The chapter proceeds in three parts. First, it outlines the three waves of 
cannabis law reform that have occurred in Australia. Second, it outlines other 
key policy developments that have occurred over this period (policy contrac-
tions, expansions and shifts in problem framing). Third, it concludes by 
evaluating the strengths and weaknesses of three different models of cannabis 
legalization in the Australian context and implications for future Australian 
cannabis law reform.

Context

Australia is a federated nation comprised of the Commonwealth of Australia 
and eight states and territories. The main legislative responsibility of the 
Commonwealth, in relation to drugs, is for border control (Customs Act 1901 
(Cth)), and drug trafficking and manufacturing (Commonwealth Criminal 
Code Act 1995 (Cth); Crimes (Traffic in Narcotic Drugs and Psychotropic 
Substances) Act 1990 (Cth)),1 as such responses to illicit drug offenses are 
largely the remit of states and territories. Nevertheless, in 1967 and 1976, the 
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Commonwealth prohibited the possession, trafficking and cultivation of 
 cannabis in accordance with the United Nations Conventions, and all states 
and territories followed suit (Manderson, 1993). While as noted by Manderson 
(1993) the onset of state/territory drug laws largely preceded cannabis use in 
Australia, throughout the 1970s, cannabis use grew in Australia (Hall, 2001), 
and prompted a number of federal and state parliamentary inquiries into can-
nabis policy. One of note was the Senate Standing Committee on Social 
Welfare (1977) which called for the reduction of criminal penalties for canna-
bis use. Such calls were premised on two main reasons. First, that cannabis had 
lesser harms than alcohol, tobacco and illicit drugs, such as heroin. Second, 
that the application of criminal penalties for cannabis use and possession often 
caused more harm than the use of the drug itself.

It was in this context that the first Australian National Drug Strategy (the 
National Campaign Against Drug Abuse) was adopted in 1985, with the 
objective of harm minimization: “minimizing the harmful effects of drugs on 
Australian Society” (Commonwealth Department of Health, 1985, p. 2). As 
summarized by the then health minister, Neal Blewett (1987, p. 2) such a 
goal was “moderate and circumscribed. No utopian claims to eliminate drugs, 
or drug abuse, or remove entirely the harmful effects of drugs, merely ‘to 
minimize’ the effects of the abuse of drugs on a society permeated by drugs.” 
This led to a practice, or at least rhetoric, of focusing criminal justice inter-
vention on drug traffickers, rather than people who use drugs. Two years 
later, the first wave of Australian cannabis law reforms commenced.

The first wave of cannabis reform: prohibition with 
civil penalties schemes

In 1987, South Australia (SA) introduced a prohibition with civil penalties 
scheme for minor cannabis offenses, via the Cannabis Expiation Notice (CEN) 
scheme: Controlled Substances Amendment Act 1986 (SA). The new reform 
effectively decriminalized the use, possession and cultivation of cannabis for 
personal use, and enabled infringement notices for simple cannabis offenses 
defined as possession of up to 100 grams of cannabis, or 20 grams of cannabis 
resin or cultivation of up to ten plants for personal use. The purpose of the 
scheme was threefold: to decrease the number of defendants appearing before 
the courts; to ensure that persons committing simple cannabis offenses did not 
incur a criminal record or the lasting deleterious impacts of that record; and to 
strengthen the distinction between private consumers of cannabis and large-
scale operators. Following an early evaluation of the CEN scheme (nine 
months pre and post) that broadly suggested the reform was achieving its 
intended outcomes (Sarre, Sutton and Pulsford, 1989), the  Australian Capital 
Territory (ACT) and Northern Territory (NT) followed suit, introducing pro-
hibition with civil penalties scheme for cannabis possession and cultivation for 
personal use in 1992 and 1996 respectively: Drugs of Dependence Amendment 
Act (No. 2) 1992 (ACT) and Misuse of Drugs Act (NT). Western Australia 
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A large evidence base has arisen from these schemes, much focusing on the 
SA CEN scheme, and commissioned by the National Drug Strategy Com-
mittee and the Commonwealth Department of Health (Ali, Christie, Lenton, 
Hawks, Sutton, Hall and Allsop, 1999; Donnelly, Hall and Christie, 1999; 
Lenton, Christie, Humeniuk, Brooks, Bennett and Heale, 1999; McDonald 
and Atkinson, 1995; Sarre et al., 1989). Such research demonstrated that prohi-
bition with civil penalties reduced the costs associated with a criminal penalty, 
without generating a much feared increase in the uptake of cannabis, and that it 
was associated with fewer adverse social consequences, including fewer neg-
ative employment problems, such as a loss of a job, less relationship disruption 
and less adverse accommodation consequences (Lenton et al., 1999).

Three perverse or unintended effects were however observed. First, net-
widening, as evidenced by a 2.5-fold increase in expiable cannabis offenses: 
from 6,231 in 1987 to over 17,170 in 1996 (Christie and Ali, 2000), which 
was attributed to the greater ease with which a CEN could be issued, com-
pared to an arrest and charge. Second, a low rate of compliance (45 percent) 
and high level of incarceration for non-payment of expiation notices, which 
was attributed to financial difficulties of many offenders (Ali et al., 1999). 
Third, ease of exploitation by organized criminal syndicates to grow com-
mercial quantities under the ten-plant limit and divert cannabis to the black 
market. Importantly, in spite of the perverse effects, the scheme was found 
more cost-effective for dealing with minor cannabis offenses, and to have the 
support of law enforcement and the public as a fairer and more cost-effective 
approach (Ali et al., 1999).

The second wave of cannabis reform: police  
cannabis diversion

A second wave of cannabis reforms involved cannabis cautioning or police 
diversion. Diversion has long been part of Australian police practice, particu-
larly for young offenders, in the goal of lessening youth involvement in the 
criminal justice system, through the use of warnings, cautions or youth 
group conferences (Polk, Adler, Muller and Rechtman, 2005). But tradi-
tional responses were discretionary and non-therapeutic. Diversion became 
much more formalized and therapeutic following an adoption of a Council 
of Australian Government Illicit Drug Diversion Initiative (IDDI) in 1999; a 
national commitment to divert minor drug offenders away from the criminal 
justice system and into assessment, education and/or treatment programs 
(Council Of Australian Governments, 1999). The IDDI was accompanied 
by a national framework which included principles of best practice for diversion 

(WA) also introduced a civil penalty scheme for cannabis in 2004, but this was 
repealed in 2011. This reform differed in one important way in that it included 
the option for offenders to attend an education session instead of paying an 
expiation fee. The programs and their key program requirements and eligibility 
criteria as of 2018 are outlined in Table 15.1.
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and federal funding amounting to over AU$310 million to enable an expan-
sion of treatment places (Hughes, 2007). A rapid roll-out of police cannabis 
caution schemes ensued across seven states/territories: Victoria in 1998, 
NSW, Tasmania and WA in 2000, Queensland and ACT in 2001, and NT 
in 2002 (and WA again in 2011) (see Table 15.2).

It is important to note that such programs form part of a broader diver-
sionary response in Australia. For example, by 2007 there were more than 52 
different diversion programs for drug and drug-related offenders operating 
across Australia, with most states offering four or five different options: police 
diversion for use/possession of cannabis; police diversion for use/possession of 
other illicit drugs; police diversion for young offenders (including for drug 
offenses); court diversion for minor drug-related offending; and court diver-
sion for serious drug-related offending (Hughes and Ritter, 2008). Neverthe-
less, the most utilized part of that system has remained the programs targeted 
at cannabis use/possession, either by prohibition with civil penalties or police 
diversion.

Under the Australian cannabis diversion schemes, police provide an “on 
the street” formal caution for offenders using or possessing up to 50 grams of 
cannabis, as well as a referral to an education session, treatment needs assess-
ment and/or a brief intervention. As summarized in Table 15.1, such pro-
grams differ in some important ways to the expiation programs. First, they 
have an educative or therapeutic mechanism, albeit the intensity and nature 
of response varies across programs. For example, NSW employs an alcohol 
and drug telephone information service that is voluntary for anyone other 
than repeat offenders to contact; WA provides a one-hour therapeutic inter-
vention session for all offenders; and Tasmania provides a hybrid response 
combining education, assessment and/or brief interventions dependent upon 
the number of times an offender has been diverted. Second, most cannabis 
diversion schemes are based in police guidelines rather than law, and hence 
operate via police discretion. Third, they employ narrower eligibility criteria, 
i.e. most exclude cultivation and limit the number of times an offender can 
be diverted. Nevertheless, the net result is that since 2002, some form of 
expiation programs and/or diversion programs for cannabis use/possession 
has operated across all Australian states and territories.

The cannabis caution schemes have shown similar benefits to the civil 
penalty schemes: reduced burden on the criminal justice system and improved 
social outcomes without increasing offending or drug use. For example, 
Baker and Goh (2004) found that the NSW Cannabis Cautioning Program 
led to 2,658 fewer persons convicted with a principal offense of cannabis pos-
session by the local courts in the three years since the introduction of the 
scheme, compared with the three years prior to the scheme. Moreover, a 
cost-effectiveness analysis showed that a cannabis caution cost six times less 
than a criminal charge (Shanahan, Hughes and McSweeney, 2017), and that 
those diverted were significantly less likely to report a change in employment 
status such as a termination, as well as disruptive relationships with family and 
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friends. A national evaluation of criminal justice outcomes by Payne, Kwiat-
kowski and Wundersitz (2008) further showed that the majority of people 
who were referred by police to illicit drug diversion programs were not 
detected reoffending in the 12–18 months after their diversion. Specifically, 
70–86 percent of first-time offenders diverted were not detected reoffending 
and 53–66 percent of those with prior offending recorded zero or fewer 
offenses in the 18 months after diversion. The Australian drug diversion pro-
grams have also led to a large increase in assessment and treatment referrals in 
Australia (Australian Institute of Health and Welfare, 2014), and in some 
instances, particularly programs with high treatment exposure, reductions in 
harmful use. For example, amongst participants of the Queensland Police 
Drug Diversion Program, regular use of cannabis reduced from 95 percent at 
baseline to 74 percent at the 3-month follow-up, a rate that was sustained at 
the 6-month follow-up (Hales, Mayne, Swan, Alberti and Ritter, 2004).

The main challenge with such programs is that access through such 
schemes tends to be more limited than via the civil penalty schemes, on 
account of both the discretionary basis and tighter eligibility criteria (Hughes, 
Seear, Ritter and Mazerolle, 2019). This is particularly for programs with 
very narrow criteria. There can also be geographic variance in diversion pro-
vision within a state (NSW Auditor General, 2011).

The third wave of reform: legalization of medical 
cannabis

The third wave of cannabis reforms involved legalization of medical canna-
bis. In April 2016, the Victorian government became the first Australian 
state to legalize medical cannabis for terminally ill people via the Access to 
Medical Cannabis Act 2016 (Vic), with access to medical cannabis progres-
sively rolled out in other states and territories between 2016 and 2017 (see 
Table 15.2). The Parliament of Australia passed the Narcotic Drugs 
Amendment Act 2016 (Cth), allowing for controlled cultivation and supply 
of cannabis in Australia for medicinal and scientific purposes via a national 
licensing scheme. The act was assented to in February 2016 and came into 
effect on October 30, 2016. Key details of the Commonwealth scheme are 
as follows:

•	 	the	Commonwealth	has	sole	responsibility	for	cultivation	and	production,	and	
granting of licenses and permits for the cultivation, production and manufac-
ture of medicinal cannabis products via a newly established office of drug 
control in the Commonwealth Department of Health. Strict rules operate 
about who can cultivate cannabis, including that licensees must be judged as a 
“fit and proper person” including having previous business experience, no 
convictions for a serious offense in the last five years against Commonwealth/
State/Territory law and be a person of good repute;
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•	 	cannabis	 was	 rescheduled	 in	 the	 Narcotic	 Drugs	 Act	 1967	 (Cth)	 from	
Schedule 9 (prohibited) to Schedule 8 (controlled) to allow cannabis to 
be prescribed to patients. Medical cannabis has hence only been pre-
scribed by Australian-registered medical practitioners, and to patients 
who have been approved to receive the product;

•	 	the	Australian	Therapeutic	Goods	Authority	(TGA),	in	conjunction	with	
the states and territories, has responsibility for overseeing patient access 
and approval of all doctors.

The Australian medical cannabis scheme differs in important ways to many other 
parts of the world, particularly the USA, evidenced by tight controls over pro-
duction, product range and patient access. As evidenced by government delibera-
tions, the Australian design is a direct consequence of concerns about diversion to 
the illicit market and the desirability of ensuring access to only low-risk products.

We consider that on the present medical evidence, cannabis-based treat-
ments will only be appropriate for a small number of people in specific 
circumstances, and under the supervision of medical practitioners with 
suitable expertise. Those patients would necessarily be people with severe 
and distressing symptoms that are not able to be addressed by existing 
medications. While we are not convinced that allowing medical use of 
cannabis will lead to greater non-medical use, we do recognize that gov-
ernment needs to be cautious about the messages it sends to the broader 
community in such a sensitive area of policy.

NSW Government inquiry on the use of cannabis for medical purposes.
(Legislative Council, 2013, p. xii)

This bill, in conjunction with established mechanisms, provides a secure 
supply chain from “farm to pharmacy,” that will give patients access to 
medicinal cannabis products. The bill is not about the legalization or 
decriminalization of cannabis for recreational use. Nor is this a discussion 
about making cannabis products available “over the counter” or outside of 
a discussion with a qualified doctor. It is important we maintain the same 
high safety standards for cannabis derived products that we apply to any 
other medicine. I know many Australians would be concerned if medici-
nal cannabis products were to be subject to lower safety standards than 
common prescription painkillers or cholesterol medications. This bill 
strikes the right balance between patient access, community protection 
and our international obligations.

Second reading speech on the introduction of the Narcotic Drugs 
Amendment Bill 2016 by Health Minister Susan Ley.

(Commonwealth, 2016)

Reflective of the federated system, methods of access and the range of con-
ditions for which access can be provided again differ by state/territory. For 
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example, while some states allow access for any medical condition (e.g. Tasmania), 
most have a narrower range. Most limit access to people who have failed 
conventional treatment or for whom the conventional treatment causes intol-
erable side effects.

Given the recency of adoption, lessons on the medical cannabis schemes are 
more limited, but one key concern has been large delays in access. For 
example, as of September 30, 2018, the Australian Therapeutic Goods Admin-
istration (2018) had approved a total of 1,442 applications for medicinal canna-
bis products since access was legalized under the Special Access Scheme. One 
cause was delay in getting approval, as most states required doctors to obtain 
both state and Commonwealth approval, which could take many months. In 
July 2018, a new online single access point has been obtained. Since that time 
the number of applications approved has increased. For example, there were 
469 applications approved between August and September 2018, compared to 
97 between January and February 2018. Nevertheless, access to the drug is still 
severely restricted two years after medicinal use was legalized nationally. That 
coupled with the strict requirements about entry means many people continue 
to access cannabis via illegal means. A further concern is that no medical can-
nabis product is listed on the Pharmaceutical Benefits Scheme which means 
patients must pay the full costs for treatment, limiting access to those without 
resources (Parliament of Victoria Law Reform Road and Community Safety 
Committee, 2018).

Other policy trajectories

Supplementing the three waves of cannabis reform have been a number of 
other important policy developments. Table 15.2 lists the key cannabis policy 
events (Hughes, 2018). Three of note are the gradual expansion and main-
streaming of police diversion schemes, policy reversals or contractions in 
regard to the civil penalties schemes, and a shift in the discourse about the 
harmfulness of cannabis use in Australia. Each are instructive for under-
standing current and future cannabis law reform efforts in Australia.

Policy expansions and streamlining of (therapeutic)  
diversion programs

The period 1999 to 2018 has seen a significant shift in the acceptance about 
the merits of diversionary responses for use/possession in Australia, particu-
larly therapeutic diversion programs, from a “radical” to a “pragmatic and 
mainstream” approach (Hughes et al., 2019; Hughes, Shanahan, Ritter, 
McDonald and Gray-Weale, 2014). This is evidenced by presentations now 
being given by police about their worth and benefits (Western Australia 
Police, 2017), and by the inclusion of drug diversion in the National Drug 
Strategy as a key success from 2004 onwards (Commonwealth Department of 
Health, 2018a; Ministerial Council on Drug Strategy, 2004, 2011). There 
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have also been increased evaluations and internal and external reviews  
to identify not only what works, but also how to streamline programs 
 (Australian Institute of Health and Welfare, 2008; Payne et al., 2008) and 
how to remove or modify eligibility criteria that curtail access, such as by 
increasing threshold limits (Hughes et al., 2014). More generally, there is now 
a national commitment to expanding police drug diversion for use/possession 
(Hughes et al., 2019).

Policy reversals and contractions of the prohibition with civil  
penalty schemes

While acceptance of therapeutic diversion programs has grown, there has 
been a policy contraction of the prohibition with civil penalty schemes in 
Australia, with all programs subject to some level of policy contraction or 
reversal (see Table 15.2). Regarding the SA CEN scheme, the number of 
cannabis plants attracting an expiation notice was first reduced from ten to 
three (in 1999), then from three to one (2001), then cultivation of hydro-
ponic plants was banned (2002). More recently there has been a failed attempt 
in 2018 to reintroduce the option of imprisonment for people who did not 
receive a CEN (Statutes Amendment (Drug Offences) Bill, 2018, SA). The 
option of imprisonment was removed following a public backlash, although 
people remain subject to a larger fine of up to AU$2,000. (The introduction 
of a larger fine remains a concern, given that failure to pay a fine can lead to 
prison, particularly amongst people who have lower socioeconomic status, 
though this is less problematic than automatic imprisonment.) The ACT and 
NT reforms have been similarly amended over time to exclude hydroponic 
cultivation and to limit the number of plants that can be possessed. The most 
noted cannabis policy reversal was however the WA scheme, which, while 
introduced in 2004, was repealed seven years later (Lenton and Allsop, 2010).

On the face of it, such shifts could be deemed to suggest a movement 
away from civil penalty schemes, particularly the WA reform which was 
overturned despite the evidence base and stakeholder support. For example, 
research showed the reform had shifted the cannabis market towards self-supply 
and increased the willingness of recent users to seek counselling or other help 
for cannabis-related problems (Fetherston and Lenton, 2007), and a three-
year independent legislative review of the scheme concluded that the reform 
should be continued on the grounds that it was cost-effective – netting an 
estimated AU$2.3 million over three years, reduced harms from provision of 
criminal records, and had the support of police, treatment providers and the 
public, without increasing recent cannabis use (Drug and Alcohol Office, 
2007). Here Lenton and Allsop (2010) attributed the policy reversal to polit-
ical reasons, as part of a broader law and order agenda following a switch to a 
more conservative government.

But most of the policy contractions followed evidence and inquiries 
showing that the schemes were being used to divert cannabis to the black 
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market, counter to the original intent of the scheme. This included the 
exploitation by organized crime groups of the original SA CEN scheme. 
Changes were thus in line with the evaluator’s recommendations to reduce 
the number of allowable plants (here from ten to three) (Ali et al., 1999) and/
or to prohibit hydroponic cultivation. Importantly, rules surrounding civil 
penalties for use/possession offenses have remained largely unchanged. The 
one exception is the ACT, where in 2014, eligibility criteria on the amount 
of cannabis that was permitted to be possessed under the Simple Cannabis 
Offence Notice (SCON) scheme was increased from 25 to 50 grams, follow-
ing evidence that many people purchased cannabis in ounce quantities.

Shifts in the discourse surrounding cannabis in Australia

More generally, Table 15.2 shows that from 1985 to 2018, there has been a 
sustained shift in how cannabis is viewed and conceptualized by Australian 
policymakers from seeing cannabis as a “harmless substance” to something 
that is potentially harmful for some people and where powers to limit harm 
become increasingly front and center concerns (Ritter and Sotade, 2017). 
This is exemplified by the 2018 failed policy contraction in SA to reintroduce 
imprisonment for those who did not receive a CEN, on the premise of the 
increased health risks of using this drug.

May I say that, if I were to generally summarize the impetus for the 
reform in this legislation, it is the recognition that cannabis, amongst all 
our illicit drugs can no longer, in 2018, be treated as though it is some-
thing just a little bit more serious than tobacco.

Second reading speech, Statutes Amendment (Drug Offences) Bill, by 
Attorney General Vickie Chapman.

(SA, 2018, p. 2036)

Other important signs of the shift in discourse and conceptualization have been 
the 2006 establishment of the first National Cannabis Strategy (Commonwealth of 
Australia, 2006), the 2007 establishment of the National Cannabis Information 
and Prevention Centre (which operated until December 2016), the 2004 intro-
duction and subsequent expansion of zero-tolerance roadside drug testing laws 
for cannabis (and selected other drugs) across all Australian states/ territories 
(Quilter and McNamara, 2017) and more recently the singling-out of cannabis 
as a high-priority drug in the 2017–2026 National Drug Strategy (see Table 15.2).

Some shifts in discourse can be attributed to a conservative shift in Australian 
drug policy, where harm prevention rather than harm minimization became 
the focus (Ritter, Lancaster, Grech and Reuter, 2011). See for example the 
2003 road to recovery report (House of Representatives Standing Committee 
on Family and Community Affairs, 2003). But it also reflects increased know-
ledge about the long-term harms from cannabis within Australia. For example, 
new knowledge about the harms from cannabis and high-risk priority groups, 
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such as Aboriginal and Torres Strait Islander populations, started to appear in 
the mid-1990s (Hall, 1994; Hall and Swift, 2000; Hall, Solowij and Lemon, 
1994), and by the mid-2000s had become even stronger (Copeland, Gerber 
and Swift, 2006; McLaren and Mattick, 2007), leading to extended public con-
sultations and ultimately the establishment of the first National Cannabis Strategy 
on the grounds of the

growing evidence that cannabis use, particularly heavy regular use, has 
the potential to have a significant negative impact on mental and physical 
health including mental health problems; respiratory disorders; tobacco 
dependence; use of other illicit substances; injury from driving under the 
influence of cannabis; and educational or occupational failure due to 
adverse motivational and cognitive impacts.

(Commonwealth of Australia, 2006, p. 1)2

This reframed discourse can be seen as central to much of the recent Australian 
debates and reforms, including the preferential expansion of police drug diver-
sion programs offering targeted therapeutic early intervention, as well as the 
emergence of a tightly regulated Australian medical cannabis market.

Lessons learned and future directions for cannabis 
legalization in Australia

Australia is now at a point where alternatives to arrest are deemed “main-
stream” and where policy endeavors are focused on expanding drug diversion 
and/or the removal of criminal penalties for the use and possession of all 
illicit drugs, as well as reducing some of the red tape surrounding medical 
cannabis access (Parliament of Victoria Law Reform Road and Community 
Safety Committee, 2018). But as of 2018, there is limited debate about the 
legalization of cannabis within Australia, with the main view espoused to wait 
and to learn from the international experiments (Australian Drug Foundation, 
2018). Interestingly, such a view is almost consensual, even amongst leading 
advocacy groups and drug law reform groups (Australia21, 2018). What is 
shaping this is complex, but appears to reflect a number of factors, including a 
growing realization that copying the approach taken towards alcohol or 
tobacco is not the way to go, given the high harms that eventuated from 
“Big Tobacco.” For example, as noted by Dr Alex Wodak, President of the 
Australian Drug Law Reform Foundation “I think there are a lot of lessons 
we can learn from the mistakes that were made with the regulation of alcohol 
and tobacco that we don’t want to see repeated with cannabis” (Parliament of 
Victoria, 2017, p. 95). This marks a direct shift from earlier times where 
regulation of cannabis was proposed as involving a model like regulation of 
alcohol or tobacco (Atkinson and McDonald, 1995). More generally it 
reflects concern that the dominant model today – the US commercialized 
model – holds few attractions in the Australian context, and that the model of 
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most interest will be the Canadian public health-oriented approach (Parlia-
ment of Victoria, 2017). That said, it is likely to be years before the evidence 
is amassed on the outcomes and lessons from this reform.

More generally, analysis of public opinion data from the National Drug 
Strategy Household Survey shows that while 84.5 percent of the Australian 
population in 2016 support the legalization of cannabis for medical purposes 
(Australian Institute of Health and Welfare, 2017), and 77.5 percent support 
decriminalization actions for cannabis use, only 31.8 percent support the 
legalization of cannabis for recreational purposes (Hughes and Ritter, 2018). 
That said, a number of models of cannabis legalization have been recently 
discussed in Australia, which provides a useful means to identify the strengths 
and weaknesses of each approach for the Australian context. This includes 
free market cannabis legalization, legalization of home-grown cannabis, and a 
government monopoly.

Model 1: Free market cannabis legalization

The first model is free market cannabis legalization, or “repeal-without-regulation” 
(Caulkins, Kilmer, Kleiman, MacCoun, Midgette, Oglesby and Reuter, 
2015, p. 67) which would remove all prohibitions over the cultivation, 
supply, acquisition, possession or use of cannabis, without creating any new 
cannabis-specific regulations. As outlined by Caulkins et al. (2015) there are 
no existing examples of this model for cannabis, but it was proposed in 2012 
in Michigan3 and it has a broader precedent in the context of overturning of 
alcohol prohibition in the 1920s in selected states (Room, 2008). In the Aus-
tralian context, one contemporary operationalization of this model is that 
proffered by Liberal Democratic Party Senator David Leyonhjelm through 
the Criminal Code and Other Legislation Amendment (removing Common-
wealth restrictions on cannabis) Bill 2018 (Cth). This bill seeks to remove 
cannabis from the Commonwealth statues, such as the Commonwealth Crim-
inal Code, so that cannabis is no longer a “border-controlled drug or plant.” It 
would also repeal the existing regulatory system for medical cannabis, includ-
ing licensing of people to cultivate, produce or obtain medical cannabis/can-
nabis products. Senator Leyonhjelm’s main argument for this bill is that 
“adults should be free to make their own choices as long as they do not harm 
others.” In keeping with John Stuart Mill’s “harm principle” – that limiting 
people’s liberty is only justifiable to prevent harm to other people – and clas-
sical liberal or libertarian principles more generally, Leyonhjelm’s bill does 
not impose any new prohibitions on cannabis. As the bill states:

nothing in this Act makes it an offence or contravention of a civil penalty 
provision for any person or body corporate to participate in the cultiva-
tion, production, manufacture, extraction, preparation, transportation, dis-
tribution, delivery, brokerage, dispatch, trafficking, offering, purchase, sale, 
trade, exporting, importing, use, consumption or possession of cannabis.”
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The bill neither restricts the production or advertising of cannabis, nor 
imposes any excise on the drug, with the only tax being the Australian goods 
and services tax of 10 percent.

Model 2: Legalization of home-grown cannabis

The second model is to legalize home-grown cannabis for personal use. Such 
a model is evident in Vermont, USA where since July 2018, adults aged 21 
and over have been allowed to possess up to an ounce of cannabis or five 
grams of hashish and to grow “two mature and four immature marijuana 
plants” on private property (Caulkins et al., 2015). In the Australian context, 
one contemporary operationalization of this model is that of ACT Labor 
backbencher Michael Pettersson. The Drugs of Dependence (Personal Can-
nabis Use) Amendment Bill 2018 (ACT) would remove the offense of canna-
bis possession of up to 50 grams for anyone aged 18 and over and allow legal 
cultivation of up to four cannabis plants by non-hydroponic means. This 
would also retain the existing SCON prohibition with civil penalties scheme 
for young offenders (aged under 18) and prohibit public smoking or smoking 
within 20 meters of a child. While acknowledged to be a smaller shift than a 
full-scale regulated cannabis market, the stated aims are to reduce criminal 
convictions for people who use cannabis (particularly for those who currently 
fail to pay a SCON), reduce the burden on the criminal justice system and 
the harms from policing people who use cannabis and reduce the exposure of 
adults to the black market.4

Model 3: Government monopoly and public health approach to 
legalization and regulation

The third model is a government monopoly, whereby the government con-
trols production, retail sales or both, with the goal of increasing oversight 
(e.g. over prices, products etc.) and reducing potential adverse consequences 
that may ensue from free market competition (Caulkins et al., 2015). A 
 government monopoly on the legalization and regulation of cannabis is 
evident in some Canadian provinces, such as Quebec and Ontario (Cox, 
2018; Fraser, 2018). For example, since October 17, 2018 adults aged 18 and 
over in Quebec have been able to consume, possess or purchase cannabis, 
albeit the sole authorized cannabis distributor and seller has been the Société 
Québécoise du Cannabis (SQDC). Limits on the quantities that can be pur-
chased and possessed, a ban on advertising, a requirement for plain packaging 
and other rules also apply.5 Added to that, many examples of state alcohol 
monopolies have also operated (Pacula, Kilmer, Wagenaar, Chaloupka and 
Caulkins, 2014).

In the Australian context, one contemporary operationalization of this 
model is a proposal by the Australian Green Party to redefine cannabis as a 
legal substance for adult use in a tightly regulated market (Di Natale, 2018), 
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under the stated goal of reducing harm, increasing protections for vulnerable 
populations and redirecting resources into treatment. The Greens’ model 
proposes the establishment of an Australian Cannabis Agency that would be 
responsible for controlling production and sale and would be the only whole-
saler for legal cannabis, as well as retail outlets. It seeks to “avoid ‘big canna-
bis’ by promoting small scale production” (Di Natale, 2018). The model 
includes a complete ban on advertising, and a requirement for plain packag-
ing for all cannabis products, with clear information about the strain as well as 
health warnings and age restrictions (18 and over). All staff in the stores 
would also be required to undertake a responsible sale of cannabis (similar to 
a responsible service of alcohol) course, as well as mental health first aid train-
ing. Growth of up to six plants would also be allowed at home for personal 
use only.

This model reflects the belief that drug prohibition has failed to deter 
use and that treating cannabis use as a criminal rather than a health issue 
has caused more harm than it has prevented, including through criminal 
records for people who use drugs, reduced treatment-seeking and 
increased exposure to the black market and more harmful drugs. The 
model however, recognizes that cannabis use can be associated with some 
harms, particularly for people with pre-existing mental health issues, hence 
legal access to cannabis for recreational purposes would be afforded via a 
highly regulated model, with money raised through tax revenue invested 
in drug treatment services, mental health services and drug education 
programs.

Advantages and disadvantages

Free market legalization (Model 1) offers the potential to reduce law enforce-
ment expenditure on policing of cannabis in Australia and to collect tax from 
cannabis that could be directed for other purposes. For example, the estimates 
from the Leyonhjelm bill are that legalizing cannabis would reduce annual 
Commonwealth law enforcement expenditure by around AU$100 million 
per year, but that it would also increase cannabis consumption6 and thus 
increase GST revenue by around AU$300 million per year. That said, of the 
set of models, this is the least attractive in the Australian context, as it ignores 
the proven harms that can be associated with cannabis use (such as depend-
ence, mental health, drug driving or reduced educational attainment) and 
high risks from a free-market approach of promoting harmful use without 
any government capacity for controls on product quality or how it is pro-
duced, distributed or used (Caulkins et al., 2015). It also ignores the lessons 
from alcohol or tobacco in Australia and abroad where loose regulation has 
come at considerable public health costs, particularly amongst minority 
groups (Bond, Daube and Chikritzhs, 2010; Hall and Kozlowski, 2018; 
Pacula et al., 2014). Such a model would also repeal the existing medical cannabis 
scheme, removing the role of doctors in such space which, while currently 
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hamstrung, may create new problems – where there is no capacity for 
medical advice about the use for medical purposes.

Analysis of public submissions to the Leyonhjelm bill thus show it has 
earned considerable criticism from almost all Australian stakeholder groups, 
including government, medical professionals, non-government organizations, 
researchers and police. Of note, the Commonwealth Department of Health 
(2018b) raised concerns that the bill would “dismantle the carefully con-
structed system of regulation of the cultivation, production and manufacture of 
medicinal cannabis,” including product controls on the level of heavy metals, 
fungal infections and other contaminants permitted in medicinal cannabis in 
Australia, and thus expose the community to variable or unsafe products. The 
Western Australia Police (2018) raised concerns that the reform would reduce 
public safety such as via increased roadside drug driving and increase public 
health harms. The Australian Medical Association (2018) argued that any 
potential benefits of reducing civil liberties must be traded off against public 
health impacts and employ appropriate controls to guard against increased 
health risks, including to groups at higher risk of the deleterious effects of can-
nabis, such as Aboriginal and Torres Strait Islander people. As such, it is clear 
that a free market model is not palatable in the Australian context, and that 
some form of government controls is vital to mitigate against any potential 
public health and safety risks.

Model 2 holds attractions in that it mitigates against some of the risks of 
Model 1. It also has feasibility, given the higher cannabis yields that can be 
obtained within Australia (Potter, Barratt, Malm, Bouchard, Blok, Christensen 
and Wouters., 2015). The approach has some useful public health protections 
including bans on public smoking and retains a diversion option for those 
aged under 18 in the ACT: a proven cost-effective response.7 However, a 
home-grown only model ignores differential access to space to grow cannabis, 
an issue that affected cultivation under the SA CEN scheme (Sutton, 2000). 
This is a particular concern in regard to young people aged 18 to 34 (the 
dominant demographic who use cannabis in Australia, see Australian Institute 
of Health and Welfare, 2017) and/or those renting or living in apartments in 
Australia, where there are strict rules around what is permitted, landlord 
powers for eviction are high and where bans on smoking are becoming 
common, on the grounds of smoking’s public health hazards (Cancer Council 
NSW, 2017). In such a context, receptivity to cannabis home production, 
may be limited or unequally distributed. More generally, such a model would 
afford no government control over mechanisms of cultivation, distribution or 
use. As such, it leaves out the possibilities of a more public health approach 
with rules or guidance about how to grow, as well as product labelling and 
testing and production of lower-harm products.

The final model (Model 3) holds many attractions due to the tight govern-
ment controls, age limits, ban on advertising, plain packaging, product label-
ling and taxation and investment in mental health, education and treatment 
services. In so doing, it accords with many core concerns about how to 
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ensure governments prioritize public health over commercial interests in any 
new regulatory models (Parliament of Victoria Law Reform Road and Com-
munity Safety Committee, 2018), and the explicit recommendations of 
Dr Alex Wodak, President of the Australian Drug Law Reform Foundation 
to ban advertising, adopt clear labelling on products and provide evidence-
informed health warnings. The model is also broadly in line with an early 
analysis of the cost-benefits of cannabis legalization in Australia by Shanahan 
and Ritter (2014). They conducted a cost-benefit analysis of cannabis legaliza-
tion in NSW versus the status quo (where there is prohibition with cannabis 
cautioning and youth cautioning), using a hypothetical model of legalization 
that was similar to that used here. This included a government monopoly, 
bans on advertising, plain packaging, health warnings, age restrictions and 
taxation and revenue that was reallocated to government. The main differ-
ence is that their model used an age limit of 21, compared to the age limit of 
18 in the current model. Shanahan and Ritter (2014) found that the mean net 
social benefit of cannabis legalization and regulation including government 
revenue was AU$727.5 million per annum compared to AU$294.6 million 
per annum for the status quo, taking into account a significant reduction in 
costs to the criminal justice system, albeit also increased costs from licensing, 
as well as treatment and healthcare from a likely increase in cannabis use (both 
prevalence and quantity) and policing drug driving.

Of the models outlined, a government-controlled model along the lines of 
Model 3 thus has the most appeal for the Australian context, particularly 
given the complete ban on advertising, but many questions remain 
unanswered about pricing, purity and product range among others, which 
US debates have shown are critical to establish (Babor et al., 2018; Caulkins 
et al., 2015; Kilmer, 2014; Kilmer and Pacula, 2017). For example, if the 
price is too high, that will perpetuate the black market, but if the price is too 
low then it may encourage more use. Limits on the maximum THC content, 
THC/CBD ratios and bans on public smoking as per Model 2 would also 
appear desirable, as well as requirements to funnel tax to increase treatment 
access in rural/regional Australia. Similar to debates in Canada with their 
legalization of cannabis, it would also appear pertinent to consider impacts of 
legalization of cannabis on indigenous populations, particularly given the 
heightened harms that can be associated with cannabis use amongst this 
population. Also important is considering how any policy adoption would 
play out in a federated system, as the three waves of Australian cannabis law 
reforms have shown state/territory divergence is common and can have a 
large impact upon policy outcomes. This is not to say it is necessarily a bad 
thing, as the state/territory differences have been beneficial for learning about 
“what works.” But this may be a reason that a national approach may have 
merit, even if it takes time. One final consideration is drug driving laws. 
Given all Australian states have zero-tolerance roadside drug testing for can-
nabis and have done so for upwards of 15 years (Quilter and McNamara, 
2017), new impairment-based thresholds may be required to ensure that 
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under a legal, regulated cannabis market, it is dangerous driving rather than 
driving by cannabis consumers that is policed and targeted.

Conclusion

In conclusion, this chapter shows that Australia has a long history of canna-
bis law reform. It shows that there has been a substantial expansion in de jure 
and de facto cannabis law reform, involving both prohibition with civil pen-
alties and depenalization, and more recently the adoption of the first laws 
enabling medical cannabis. It shows that both prohibition with civil penal-
ties and depenalization models have led to numerous positive benefits, redu-
cing the burden on the consumer and criminal justice system, and social 
benefits from avoiding the provision of a criminal conviction. But it also 
shows that there are clear state/territory differences whereby offenders in 
some states and territories are much more likely to receive convictions for 
cannabis use/possession alone, and that over time, there have been some 
contractions, particularly of the prohibition with civil penalty schemes, as 
well as an expansion in therapeutic models. That said, while there is a clear 
appetite and commitment to expand alternatives to sanction for cannabis 
use/possession, and to increase medical cannabis access (albeit within the 
realms of a tightly-controlled system), opportunities for legalization of can-
nabis for recreational purposes appear limited in Australia at the present 
time. Nevertheless, there is a growing sense of what types of models will 
have more, or less appeal in the Australian context. Whilst concerns about 
Big Tobacco mean that laissez-faire approaches or full-scale commercial 
models like most US cannabis legalization states have low palatability, gov-
ernment monopolies coupled with public health regulations offer much 
greater appeal.

Notes
1 One exception to this is consumer offenses involving possession of imported sub-

stances, although this is seldom used in practice (Hughes, Chalmers and Klimoski, 
2018).

2 Arguably, insights from the early cannabis law reforms also played a role in re-shaping 
the discourse, with the SA CEN scheme evaluators noting the low level of 
 understanding amongst those diverted about the risks of cannabis and the potential 
benefits of including a health brochure in responding to people who use cannabis 
(Ali et al., 1999).

3 This proposal ultimately failed to get sufficient votes to be placed on the ballot: see 
Caulkins et al. (2015) for details.

4 The Drugs of Dependence (Personal Can nabis Use) Amendment Bill 2018 was 
adopted with amendments in September 2019 and is due to commence in January 
2020. This retains the offence of cannabis possession and minor cultivation but 
removes penalties for adults.

5 In Ontario, the Ontario Cannabis Retail Corp (OCRC) is the sole authorized 
cannabis wholesaler and distributor, although a private retail model for cannabis 
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sales has been adopted (set to commence by April 1, 2019). The legal response 
represents a compromise between the previous government and the new govern-
ment elected in June 2018, as all retail stores were to have been operated by the 
OCRC.

6 It is estimated that marijuana consumption would increase from approximately 339 
tonnes in 2016–2017 to 381 tonnes in 2017–2018, 388 tonnes in 2018–2019 and 
394 tonnes in 2019–2020.

7 That said, it is arguable that a therapeutic diversionary option via the IDD may be 
preferable to those aged under 18 than the requirement to pay a civil penalty.
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16 Cannabis policy reform
Jamaica’s experience

Vicki J. Hanson

Introduction

The policy debate surrounding cannabis regulation in the Caribbean and 
more specifically Jamaica has been very contentious for several decades. 
Jamaica has been known to have one of the longest histories of government 
prohibition of the use of cannabis, (locally called “ganja”, and referred to as 
such throughout this chapter) which dates back as far as the early 1900s 
(Moyston, 2013). Notwithstanding this official prohibitive approach in 
policy and regulation of cannabis, the country has had a significantly high 
cultural use1 and acceptance of the plant by the general citizenry, especially 
among traditional communities such as the Rastafarians and the Maroons. 
This has resulted in cannabis policy and regulation being a main political 
issue which has often been used as a means of garnering popular support 
among inner-city youths and rural community youths because this group is a 
major voting cohort, and both inner-city and rural youths are viewed as the 
most common users of the cannabis plant. Common use of the cannabis 
plant had resulted in persistent criminalization for several of these youth and, 
concomitantly, in increased lobbying from civil society for a new approach 
to cannabis, as a means of fostering growth and development while still 
bearing in mind the Government’s international responsibilities concerning 
even domestic drug policy. The following discourse is intended to provide 
an overview of Jamaica’s experience and its relevance to the United Nations 
General Assembly on drugs (United Nations General Assembly (UNGASS), 
2016) sessions.

Jamaica – ganja history

It has been argued that cannabis was first introduced into the Jamaican society 
by enslaved West Africans and common use of the plant continued for gener-
ations as evidenced by current and historical use of the plant for spiritual 
meditation in certain regions of Africa and simultaneously among African-
derived religious practices existent in Jamaica, such as Kumina (Savishinsky, 
1998), which is a religious practice that is still maintained by the Maroons 
and other Afro-Jamaican cultural groups. However, another school of 
thought posits that the use of cannabis in Caribbean states like Jamaica was 
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influenced primarily by the introduction of indentured workers from India 
who came to the region with their customs involving the use of cannabis for 
worship and meditative practices (Rubin and Comitas, 1975; Commissiong, 
1978). The influence of the historical Indian roots of cannabis use in Jamaica 
is also evident in many of the terminologies surrounding the plant, in par-
ticular the name “ganja,” as is popular in local parlance originated in India 
and particularly the Sanskrit word for Hemp. Nonetheless, whichever the 
case of origin, the use of ganja has been embedded in the unique culture and 
fabric of the Jamaican society.

In addition, the Rastafari movement which began in the 1940s along with 
its ethos of sustainable development championed by one of its founders, 
Leonard Howell, saw with it the cultivation and use of ganja not only as 
sacrament within their religious practices at the Pinnacle Hill commune, but 
also as a means of economic survival and rebellion (Lepinske, 1955). The 
cultivation of cannabis in the Rastafari communes still continues to be for the 
sacramental, cultural and economic benefits of the Rastafarian members. 
Despite the cultural significance of the plant to the Jamaican Rastafarian 
community, the group has had to endure an environment of extensive prohi-
bition of the ganja plant and criminalization of the Rastafarian users who 
were constantly ostracized and abused.

As was previously stated, Jamaican cannabis regulations have had a long 
history of restriction and prohibition. It is also argued that this prohibition on 
cannabis is based mainly on social factors and historical prejudices. Rubin 
and Comitas (1975, p. 21) in their study on ganja in Jamaica, outlined that in 
1912, the Evangelical churches in Jamaica raised the concern that cannabis 
(ganja) smoking was resulting in serious social upheaval because it made 
persons behave immorally and without any mental control. It was further 
argued that this type of behavior was mainly from East Indians who were 
brought to the island as indentured laborers. The urgency and alarming 
nature of this call by the Evangelicals to the government led to the Legis-
lative Council of Jamaica, which was still under the colonial rule of the 
British, to pass an ordinance in 1913 against the cultivation, possession and 
use of ganja. The law (ordinance) was also a ratification of the International 
Opium Convention which was signed at The Hague the previous year. 
Failure to obey these rules could have resulted in a fine of £100 or impris-
onment of up to 12 months, with or without hard labor (Rubin and 
Comitas, 1975). The study showed that the laws relating to ganja became 
severely prohibitive between the years 1913 and 1961.

The severity of the laws prohibiting ganja use and cultivation in Jamaica 
was also influenced by legislative changes occurring globally in response to 
the social and economic challenges that were being experienced due to the 
Great Depression of 1938. This severely restrictive approach to ganja did not 
consider the social structure of the society and its customs particularly in rela-
tion to indigenous cultural communities such as the Rastafarians and the 
Maroons as was previously mentioned. This, it has been argued, was because 



Jamaica’s experience  377

the Maroons as well as the Rastafarian communities largely reject European 
values and culture and as such, the law is intrinsically hostile towards them 
for their cultural use of the plant.

The Rastafarians viewed the European artefacts and culture as “Babylon” 
(which is their view of a very oppressive and repressive regime) and they 
embraced ganja precisely because of its non-western origins (Chevannes, 
1988). This resulted in a campaign against the Rastafarian community who 
were mostly from the lower social strata of the society and had become the 
main cultivators and users of ganja. As such, the Rastafarian community 
became the main targets of the 1941 Dangerous Drug Law amendment that 
instituted a mandatory one-year incarceration for the cultivation, possession 
and use of the plant.

This draconian approach to ganja and traditional communities who were 
associated with its cultivation and use was carried over into the post-colonial 
period. The Jamaican political class emerging during Independence inherited 
colonial legislation and anxieties, and as such, many of the repressive meas-
ures and prohibitions were retained by the ruling political class of the period.

In a study conducted by Rubin and Comitas (1975), it was noted that the 
two major political parties in Jamaica, the People’s National Party (PNP) and 
the Jamaica Labour Party (JLP), both agreed that more stringent laws were 
needed to deal with ganja. This consensus saw even further amendments 
made to the Dangerous Drugs Act in 1964 to grant the police more powers 
under the law to raid premises used for cultivation of ganja and to seize 
vehicles used in the transportation of the plant. The 1964 amendments to 
the Dangerous Drugs Act were not without criticism: even though both 
political parties thought that ganja was dangerous, there was some difficulty 
in agreeing on the level of penalty that was to be associated with the cultiva-
tion, possession and use of the plant, with the then leader of the opposition 
PNP noting that “ganja was grown in backyards all over the country and 
used as medicine” (Rubin and Comitas, 1975, p. 29).

Even though the approach to ganja in Jamaica was discriminatory against 
the lower class, it was the concern for the impact of the measures on this 
group that led to another amendment of the Dangerous Drugs Act in 1972, 
this time to remove mandatory sentencing for the cultivation, trading and 
possession of ganja. This created a situation in which the courts had the 
discretion to determine sentences which saw the release of a number of 
Jamaicans who had been previously convicted under the harsher mandatory 
laws. This level of inconsistency in the application of the regulation of can-
nabis in Jamaica was also reflected in the mixed social attitudes that existed 
towards the plant. This anthropological study of ganja use in Jamaica 
revealed that the policy governing the use of the plant had often been 
impacted by the attitudes, reactions, cultural expectations and predisposi-
tions commonly found in the society (Rubin and Comitas, 1975). The atti-
tude of the consumers of the ganja plant was that the effect of the plant was 
mainly based on the situation and underlining reason for which they either 
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consumed or smoked. Therefore, if the individual wanted to meditate, 
relax, solve a complex problem or just enhance their appetite, it was 
believed that using ganja could help in each of these situations. The study 
shows that persons from the upper social classes who consumed the plant 
were more inclined to use it as teas and tonics, as it was more acceptable in 
their grouping in that format, while in the low class, the smoking was 
accepted as a rite of passage and demonstrated affiliation with that group.

In other key literature on cannabis law in the Caribbean, Fraser (1974) 
sought to discuss how cannabis regulations impacted the lives of persons in 
the region by highlighting the number of cases that were brought before the 
courts in the various countries. What was noted in this review was that 
within Caribbean societies, such as Trinidad & Tobago and Guyana respec-
tively, where a significant proportion of the population is of Indian descent, 
there were also significant numbers of community members who did not 
view the use of ganja as a major social problem. However, despite these pro-
gressive social views toward the use of cannabis at the grassroots level, the 
continued debate at the international policy level resulted in a number of 
Caribbean countries like Guyana, Trinidad & Tobago and Jamaica changing 
their approach to ganja during the early 1960s by becoming more prohibitive 
in the regulation of the plant, despite general cultural acceptance among the 
citizenry. Indeed, this widespread cultural acceptance of cannabis in many 
Caribbean societies certainly also influenced the political and social discourse 
surrounding the production and use of the plant in the late 1960s and the 
1970s.

Jamaica’s motivation for change

Some of the earliest social agitators for a change in the thinking and approach 
to regulating cannabis in Jamaica have been the Rastafarian community and 
particularly outspoken Rastafarian musicians like Bob Marley and Peter Tosh. 
In 1976, Peter Tosh released an album titled “Legalize It,” in which the title 
song bluntly advocated for the legalization of cannabis. This popular form of 
advocacy led in turn to a proliferation of youths protesting and campaigning 
for the “herb” during that time (Chevannes, 1988, p. 13). The advocacy for 
legalization of ganja was given further support in 1979 when Bob Marley 
gave a controversial interview on New Zealand television where he stated 
that “herb” (cannabis) was a plant that was “good for everything” and when 
used, results in persons becoming more conscious to the injustices of society 
(Dailyalternativenews.co.uk, 2013).

This type of social commentary on cannabis policy and regulations con-
tinued in Jamaican music and popular culture through several decades and 
into the present. These social commentaries on cannabis even became a part 
of the political discourse in Jamaica.

The issues relating to the amendment of the Dangerous Drugs Act and 
regulating the cultivation and use of cannabis in Jamaica are as much about 
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achieving political success for those in leadership as they are about recogniz-
ing cultural rights of the Jamaican people. The process of addressing the issue 
was initiated by the People’s National Party (PNP), who then formed the 
governing administration, at their 62nd annual conference in 2000, where a 
public call was made for a review of the country’s ganja laws.

In 2000, Party Leader and Prime Minister Percival James ‘PJ’ Patterson 
stated: “Countries all over the world are being forced to give consideration 
to the complex but delicate issues of social, economic, cultural and security 
policies which relate to the issue of ganja,” and as such he announced the 
formation of the National Commission on Ganja.

The announcement was welcomed by many ganja lobbyists including the 
very powerful PNP Region Three Chairman, Paul Burke. Despite initial 
enthusiasm, the composition of the National Commission on Ganja was not 
without controversy (see Figures 16.1 and 16.2). Several prominent lobbyists 
argued that the Commission did not reflect the participation of groups and 
members in the society such as Rastafarians, small traditional ganja cultiv-
ators and traditional medicine practitioners, who were mainly affected by 
prohibitionist regulations. The composition of the National Commission on 
Ganja was an important political issue because it was believed that the 
groups disproportionately affected by the laws relating to ganja were among 
the very poor in society and made up the majority of the voting population.

Additionally, in Jamaica, social concerns which have been highly moral-
ized carry major political consequences, and similarly this is the case with 
ganja, where the negative stigma has significantly influenced the debate on 
establishing a legal ganja industry or decriminalizing the possession of ganja 
for personal use. The report submitted to Jamaican Parliament in 2001 stated 

Figure 16.1  Cartoon from the Jamaica Observer (2000).
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that even though the use of ganja can have some side effects (as with any 
other substance) it was not justifiable for the use to be criminalized because a 
significant number of citizens used ganja due to the practice being deeply 
rooted in the country’s culture.

The National Commission on Ganja Report in Jamaica (Chevannes, 
Edwards, Freckleton, Linton, McDowell, Standard-Goldson and Smith, 
2001) also noted with interest the many changes in attitudes and regulatory 
structures that were happening in more developed countries such as Canada 
and the United States, which at the time were both respectively moving to a 
more liberal approach to cannabis use and trade. It was viewed by the Com-
mission Committee that the changes in these North American territories 
would critically impact whatever discussions were occurring in the Jamaican 
milieu (Chevannes et al., 2001). This discourse continued quietly in the years 
following the submission of the Commission’s Report. However, the Com-
mission’s report during this period did not lead to any action in relation to a 
change in the country’s draconian ganja policy. This is because there 
remained internationally, and more specifically in our region of the Americas, 
a strong prohibitionist stance towards cannabis largely emanating from the 
United States during that early 2000s period.

However, the political motivation for change to Jamaica’s cannabis regula-
tions was brought more forcibly to the political directorate and the Govern-
ment of Jamaica in 2014 after the gruesome death of Mario Deane, a young 

Figure 16.2  Cartoon from the Jamaica Gleaner (2000).
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man who was killed in jail after being arrested for possession of a “ganja 
spliff” (cannabis joint). The death of a promising young man for what was 
viewed by many Jamaicans as a petty offense resulted in tremendous public 
pressure for a change in the attitude and laws governing the regulation of 
ganja (Nationwide Newsnet, 2014).

In response to this incident and the subsequent mounting political pres-
sure, the Minister of National Security issued a press release in August 2014 
advising the police to “ease” the arrest of persons for possession of a small 
quantity of cannabis (Walker, 2014). The increased public interest in ganja 
regulation also led to a resurgence of several civil society organizations sup-
portive of the decriminalization and regulation of ganja and initiated a 
debate in the House of Parliament in January 2015, resulting in the Danger-
ous Drug (Amendment) Act 2015 in Jamaica. The DD(A)A 2015 was passed 
in the Houses of Parliament also with the support of the then opposition, 
Jamaica Labour Party (JLP). One opposition member, Senator Tom Tavares-
Finson expressed support for the amendment because it meant that a number 
of young persons who were previously criminalized for possession of small 
quantities of ganja would now be able to have their records expunged, and 
likewise access several opportunities for personal development (CEEN TV, 
2015). This level of political support was influenced by the growing agita-
tion in wider society, as was evident in the ganja civil society groups, with 
several groups of ganja growers, lobbyists, community organizers and aca-
demics making public their views of support for more liberal ganja laws in 
Jamaica.

The most recent wave of support for the development of a Jamaican can-
nabis industry has been brought about by the emergence of several interest 
groups in the last four years, including the Ganja Growers and Producers 
Association (GGPA), the National Coalition of Ganja (NCG) as well as the 
Cannabis Commercial and Medicinal Research Task Force (CCMRT). 
These civil society organizations have played a significant role in the debate 
on regulation of the industry. Their existence has been buoyed by increased 
discussion on the issue of a regulated cannabis industry, not just in the local 
sphere, but also at the regional and international levels. In fact it has been 
argued that it was the participation of these various civil society groups, 
including members of the traditional ganja cultivators, Rastafarians, the 
Maroons and other private sector interests like the Women Business Owners 
(WBO) that energized the movement and successfully led to the 2015 
amendment in the Dangerous Drug Act (DDA).

The Jamaican DDA created a reformed approach to the regulation of can-
nabis that was in keeping with the stipulations of the United Nations Con-
ventions governing the cultivation and medicinal use of illicit plants. 
However, the later DD(A)A 2015 was also mindful of the cultural and histor-
ical relationship between Jamaicans and the cannabis plant. This was evident 
in the amendment that allowed the traditional Rastafarian communities to 
legally use ganja as a sacrament in adherence with their faith, and further 
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granted permission to host events in celebration of that faith where ganja can 
be transported to and also used at these events.

The traditional use of the plant in home-made medicine for various ill-
nesses such as asthma, fever and ailments also led to an amendment that 
allowed each household the right to cultivate five plants for personal use. 
Another critical amendment to the DDA was the establishment of a Cannabis 
Licensing Authority (CLA) to issue licenses and regulate the use of cannabis 
for medicinal, therapeutic and scientific research. These reforms to Jamaica’s 
cannabis policy have had a significant influence on the country’s discourse at 
the United Nations, as well as the Government of Jamaica’s recent policy 
position in regulating the cannabis market.

Jamaica takes on the United Nations to change the 
cannabis discourse

Jamaica’s bipartisan and multi-sectoral approach to local reform was very 
evident in the delegation that attended the UNGASS 2016 and the 
accompanying side events in April 2016.

The delegation consisted of:

•	 	former	Minister	of	Justice,	Mark	Golding	who	piloted	the	bill	for	the	DD(A)
A in the House of Parliament in Jamaica;

•  Minister of Foreign Affairs, Senator Kamina Johnson-Smith from the 
current JLP administration;

•  a Deputy Solicitor General from the Attorney General’s Office;
•  a representative of the Rastafarian community;
•  a representative from Jamaica’s business community; and
•  a public policy analyst who was also a member of the GGPA.

This group’s representation at the UNGASS 2016 was very important 
because of the limited opportunities for representation afforded to Jamaica 
(and all other Caribbean countries) at the global drug policy discussions at the 
United Nations. The lack of discussions and lack of opportunities to influ-
ence discussions about the Caribbean on cannabis policy is concerning and is 
also noticeable in other spaces such as the Commission on Narcotic Drugs in 
Vienna where very few Caribbean states even have a representative.

Notwithstanding the above-mentioned constraints, the civil society repre-
sentatives on the Jamaican delegation to the UNGASS 2016 received very 
crucial advice and support from international lobby organizations such as the 
Transnational Institute (TNI) and Amanda Feilding’s Beckley Foundation that 
gave credibility to their collective stance, particularly in facilitating their prepa-
ration and participation in the various side events for civil society groups at the 
conference. This provided the key opportunity for discussion about the unique 
perspective of those for whom the traditional use of cannabis represents part of 
their cultural identity, such as Rastafarians and the traditional cultivators.2
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In a presentation at a summit held at the City University of New York 
(CUNY) preceding the UNGASS 2016, one civil society representative 
from the GGPA highlighted that the civil society groups in Jamaica wanted 
to have a cannabis policy and regulatory framework taking into considera-
tion the socio-cultural realities of the society (Hanson, 2016). This, it was 
hoped, would result in a reduction in the restrictions on growth for local 
communities and also improve the inclusion of persons previously victim-
ized by those formerly prohibitive regulations. It was this thrust of the 
various national civil society groups and traditional communities such as the 
Rastafarian movement that urged the Government of Jamaica to push 
forward on progressive reform, despite pressure and international opposi-
tion, in order to reform the country’s cannabis policy and regulations.

The move to approach cannabis policy in a different way in Jamaica was 
openly expressed by Jamaica’s government representative to the UNGASS in 
2016. In her presentation to the General Assembly, Minister of Foreign 
Affairs, Senator Kamina Johnson-Smith clearly outlined Jamaica’s reasons for 
wanting to reform. Senator Johnson-Smith stated:

We are cognizant that one size does not fit all. In Jamaica, cannabis has 
traditionally been used as a folk medicine and as a religious sacrament by 
practitioners of our indigenous faith, Rastafari. Such specific uses are not 
associated with illicit large-scale cultivation for trade.

(United Nations General Assembly UNGASS, 2016)

Jamaica advanced the position that there needed to be a more comprehensive 
approach to the international policy on crops such as cannabis, which would 
also include reform at the International Narcotics Control Board (INCB), the 
World Health Organization (WHO), the United Nations Human Rights 
Council (UNHRC) and the United Nations Development Programme 
(UNDP). In all the presentations, both from the General Assembly and the 
side events, the country’s delegation highlighted that the focus of Jamaica’s 
reformed cannabis policy and approach would be centered on a healthy 
society and sustainable human development, inclusive of the indigenous com-
munities that are dependent on cannabis cultivation for their traditional use.

Jamaica’s current dilemma

In an effort to remain diligent to its signature on United Nations drug con-
ventions, Jamaica has embarked on a path to regulate cannabis for medicinal, 
therapeutic and scientific purposes only, with one exception; that is, the sac-
ramental use of the plant by an indigenous cultural group, the Rastafari. 
Jamaica’s latest policy position towards ganja was brought about through the 
Dangerous Drugs (Amendment) Act 2015, which was passed on April 15, 
2015 (Government of Jamaica, 2015). This amended law also resulted in the 
establishment of a government agency, the Cannabis Licensing Authority 
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(CLA), to issue and regulate licenses, permits and authorizations for the 
“handling of hemp; and ganja for medical, therapeutic, and scientific pur-
poses” (Government of Jamaica, 2015). The establishment of the CLA was in 
compliance with the Single Convention on Narcotic Drugs of 1961 which 
outlines in Articles 23 and 28 that there should be a “national agency” for the 
control of the production of the cannabis plant and to prevent its inappropri-
ate use and diversion into the illicit trade (United Nations, 1961).

Under the amended policy approach, the CLA has the authority to accept 
applications from individuals, companies, and cooperatives to operate within 
the scope of the law in relation to cannabis in Jamaica (Cannabis Licensing 
Authority, 2016). There are five types of licenses that can be applied for in 
the Jamaican medicinal, therapeutic and scientific regulated system, which 
includes a cultivator’s license, processing license, transport license, retail 
license and research and development license. In the case of an application 
for a cultivator’s license, this can be made within one of three categories: 
Tier 1 – for applicants wanting to cultivate land of one acre or less; Tier 2 – 
for applicants wanting to cultivate between one to five acres of land; Tier 3 – 
for applicants to cultivate over five acres. The processor’s license can also be 
applied for in two categories, such as Tier 1 for a facility of up to 200 square 
meters, and Tier 2 for a facility of over 200 square meters. In relation to the 

Table 16.1  Schedule of Fees (extracted from The Jamaica Gazette Supplement, The 
Dangerous Drugs (Cannabis Licensing) (Interim) Regulations, 2016

Type of fee Type of license Annual license fee

Application 
Processing 
Fees

Individual US$300 (Fee per 
application)

Company, Business or Cooperative US$500 (Fee per 
application)

Licence Fees Cultivator's Licence Tier 1 US$2,000
Tier 2 US$2,500 per acre
Tier 3 US$3,000 per acre

Processing Licence Tier 1 US$3,500
Tier 2 US$10,000

Transport Licence - US$10,000 for the first 
vehicle and US$1,000 for 
each additional vehicle

Retail Licence Herb House US$2,500
Therapeutic US$2,500

Research and 
Development Licence

Experimental US$5,000
Analytical 

Services
US$5,000

Security Bond 
(Refundable)

Cultivator's Licence Tier 1 US$1,000
Tiers 2 and 3 US$2,000 per acre

Processing Licence - US$3,000
Research and 

Development Licence
- US$3,000
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retailer’s license, these can be applied for in the categories of herb house, 
herb house with consumption facility and therapeutic center.

The costs to apply for and obtain a license in Jamaica’s regulated medicinal 
system are quoted by the CLA in United States dollars (US$) and are listed 
for the public on the CLA’s official website (see Table 16.1). This cost is 
often seen as prohibitive to potential local applicants given the fluctuating 
value of the Jamaican dollar relative to the US$ and the relatively low per 
capita income of the populace (Jamaica’s GDP per capita is US$5,109. World 
Bank 2017).

In addition to the cost of the applications for licenses, there is the 
requirement that the persons applying for the license should have legal 
access to the property proposed to be licensed for use in the system, and 
further that these persons should not have had previous criminal records. In 
order to ensure that these basic criteria are met by each applicant, the CLA 
conducts very rigorous due diligence and background checks for each 
application received.

In addition, the Jamaican amended regulation also included a recognition 
of the religious rights of one specific cultural group; the Rastafarians. The 
new Sections 7D (6), 7D (8), and 7D (9), address the Rastafarian religious 
rights, stating that the Minister of Justice authorizes that:

a  [A] Person who has attained the age of eighteen years and who the 
Minister is satisfied is an adherent of the Rastafarian faith or any group 
of such persons; or

b  [An] Organization that the Minister is satisfied is comprised of such 
persons,

  [may] cultivate, on lands designated by the Minister in the order and 
in accordance with such regulations as the Minister may prescribe for 
that purpose, ganja for use for religious purposes as a sacrament in 
adherence to the Rastafarian faith.

(Government of Jamaica, 2015)

This amended section of the DDA also gives the Minister of Justice the 
authority to declare an event as an “exempt event,” that would allow members 
of the Rastafarian faith to possess, use and consume in “celebration and observ-
ance” of their faith.

Another important adjustment that was made to Jamaica’s policy approach 
to ganja regulation is the allowance of the private cultivation of five plants or 
less for medicinal, therapeutic, or horticultural purposes in households, and 
the possession and smoking of two ounces or less in private spaces.

This new policy approach to the production and use of ganja in Jamaica 
represents a shift from total prohibition to one of a highly regulated and strict 
medicinal cannabis framework, and an acceptance of Rastafarian religious 
rites, as well as the right to private use of cannabis. Though progressive, the 
novel policy approach is not without its challenges.
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The first and most important dilemma relates to the restrictive nature of a 
medicinal, therapeutic and scientific framework in the Jamaican milieu. As 
highlighted from Jamaica’s historical relations with ganja, it should be noted 
that for the most part, the communities and individuals that participated in 
the illicit ganja trade were from sociocultural and economic segments in 
society that could not satisfy the requirements for obtaining a license from the 
authority. Historically, these communities and individuals participated in the 
illegal trade as a means of obtaining subsistence income by producing ganja in 
a system that did not require an application licensing fee of US$300 (approxi-
mately J$39,000) or more. Many simply lack the technical capacity to even 
be considered under the new regulatory guidelines.

Second, a number of previous participants in what was historically the 
traditional Jamaican ganja industry would still remain outside of the newly-
created medicinal, therapeutic and scientific framework as they would  
have been cultivating on lands that belonged to the state (Crown lands) or 
other privately-held property illegally, and the new regulatory structure 
requires permission for land use which is often challenging to acquire. The 
third important dilemma faced by traditional cultivators and participants in 
 Jamaica’s ganja industry under this new policy approach, is that of being 
determined “fit and proper” to participate in the industry. The challenge 
here is that a number of traditional participants would have been previously 
viewed as being participants in an illegal ganja industry, and by virtue of this 
designation would not qualify to participate in the newly-created medicinal 
industry, as many would have had encounters with the law pursuant to their 
attempts to farm or attempt to export a so-called “dangerous drug”.

Another critical set of dilemmas came into being with the amendment to 
recognize the sacramental use of ganja by one group or sect within the 
Jamaican society, and that is Rastafarians. This dilemma is duly noted in both 
the 2016 and 2017 INCB reports in which it is stated that: “the recent regu-
latory developments in Jamaica are not in accordance with the 1961 Con-
vention, which limits the use of cannabis for medical and scientific purposes” 
and that “use for any other purposes, including religious, is not permitted” 
(International Narcotics Control Board 2017, p. 55; 2018, p. 36).

Another element to this dilemma is that the religious and cultural use of 
ganja in Jamaica is not limited only to the Rastafarians, but there are other 
groups and cultural practices, such as the Maroons and the Kumina observ-
ances, which have been previously stated as a traditional African celebration 
embedded in the Jamaican culture and consistently practiced throughout the 
island.

The Jamaican amendment is further complicated by the fact that in addi-
tion to not taking into account the traditional use of ganja by other cultural 
groups beyond Rastafari, the regulations and laws do not identify a system 
outside of the Minister of Justice to regulate the sacramental, traditional and 
cultural use of ganja, as in the case of the medicinal framework that has 
already been established.
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It can therefore be argued that Jamaica’s current medicinal, therapeutic 
and scientific regime for cannabis does not present a longer positive sustain-
able development framework for ganja in Jamaica, and by extension other 
Caribbean jurisdictions with similar sociocultural characteristics.

Jamaica’s way forward with cannabis

Since the DD(A) Act 2015, the government of Jamaica has continued to 
implement its reform program through the engagement of important civil 
society organizations and traditional communities, such as the Rastafarians 
and the Maroons. The Government of Jamaica (within the legally regulated 
framework for cannabis) should seek to be inclusive of the traditional cultivat-
ing communities. The CLA and the Ministry of Industry, Commerce, Agri-
culture and Fisheries (MICAF) should aim to develop a sustainable alternative 
development program centered on cannabis in partnership with representa-
tives of several civil society groups. The full implementation of such a 
program would provide a model for other Caribbean countries and can be a 
basis for comparison with other states, such as Bolivia, that have implemented 
a social control model for the coca plant. The objective of this type of sus-
tainable alternative development model is to remove these plants from the 
illicit markets, while creating a legal avenue for their use in development pro-
jects for the communities that depend on their cultivation. Additionally, this 
sustainable alternative development program would provide much needed 
access to government-owned land, such as those previously used by large 
sugar plantations, to assist traditional ganja cultivators, many of which now 
illegally occupy private properties and government holdings.

Additionally, as Jamaica’s sole regulating agency, the CLA approaches its 
second full year of operation and as a high-level review at the United Nations 
nears, the country is in a very advantageous position to provide important 
data on the sustainability of taking a traditional and cultural approach to the 
use and cultivation of crops deemed illicit. The intention of such an approach 
to cannabis is to demonstrate to the UN, agencies such as the INCB, UNDP 
and UNHRC that the cultivation of crops such as cannabis in a socially- 
controlled environment can be beneficial to the achievement of the sustain-
able development goals (SDGs) in developing states and removing the label 
of being a narcotic state. However, as clearly stated before, and outlined in 
Jamaica’s experience, there has to be political will at the local and inter-
national levels and there needs to be a strong partnership and involvement of 
the communities that are considered cultivating areas.

Therefore, a recommended path for Jamaica’s cannabis regulation is one 
that would include a fully legal but regulated production of cannabis and its 
byproducts, which is community-based and built on the cultural rights and 
use of the product. This would require a full recognition of the uniqueness of 
Jamaica’s cultural right and historic relation to the cannabis plant, allowing the 
country to cultivate, trade and use cannabis as it would any cultural product, 
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such as its rum and ackee. It is precisely because of this historic cultural 
 relationship that Jamaica and other Caribbean countries have had with cannabis 
that a recent report by the CARICOM Regional Commission on Marijuana 
stated that countries should “proceed with a responsible, controlled regime 
that will depend on focused and adequate institutional resources to achieve 
the desirable objectives” (CARICOM Regional Commission on Marijuana 
2018, p. 5). This report is reflective of the human rights, people-centered 
approach to cannabis that is currently pervasive in the Caribbean.

We can therefore conclude that the way forward for Jamaica in regulating 
a successful and all-inclusive cannabis industry is to ensure that the policy 
framework chosen is culturally relevant and people-centered, leading to more 
sustainable development goals.

Notes
1 In Jamaica’s case, the cultural use of ganja is referenced to the common use of the 

plant along with other products, such as rum and pimento, to treat cold symptoms 
and body pains, as well as the use of the plant by construction workers and 
fishermen to assist them while working. This practice has existed for several 
generations.

2 It should be noted that there is often no distinction between the traditional farmers 
who grow ganja for traditional use and for the traditional unregulated market, 
because in most cases these are small community-based farmers.
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17 The risks of cannabis industry 
funding of community and 
drug treatment services
Insights from gambling

Chris Wilkins and Marta Rychert

Introduction

There is a growing appetite around the world for policy approaches to canna-
bis other than the long-standing prohibition with criminal penalties (Caulkins, 
Kilmer and Kleiman, 2016). This has manifested most dramatically with the 
full legalization of cannabis use and supply in ten states in the United States, 
Uruguay and, most recently, Canada (Authier, 2017; Caulkins and Kilmer, 
2016b; Cerdá and Kilmer, 2017; Hall and Lynskey, 2016; Hunt and Pacula, 
2017; Subritzky, Pettigrew and Lenton, 2016). In New Zealand, the coalition 
government has recently announced there will be a national referendum on 
the legalization of cannabis for personal use at the next general election in 
2020, signaling the potential for a major change in policy direction (Radio 
New Zealand, 2018).

Policy commentators have raised a number of concerns about the com-
mercial markets for cannabis that have recently been established in a number 
of US states. These include declining cannabis prices, the sale of high-potency 
THC cannabis products, unintentional poisoning from cannabis products, the 
use of unregulated pesticides in growing operations, proliferation of cannabis 
retail outlets, aggressive marketing of cannabis products, cannabis-related 
vehicle crashes and cannabis industry influence over regulation making 
(Caulkins, Bao, Davenport, Fahli, Guo, Kinnard and Kilmer, 2018; Caulkins 
and Kilmer, 2016b; Fiala, Dilley, Firth and Maher, 2018; Hall and Lynskey, 
2016; Hunt and Pacula, 2017; Smart, Caulkins, Kilmer, Davenport and 
Midgette, 2017; Subritzky, Pettigrew, et al., 2016). Drug policy researchers 
have responded by pointing out there are potentially a range of alternative 
“middle ground” regulatory approaches to commercial markets, including 
home cannabis cultivation, cannabis social clubs, “for benefit” cannabis com-
panies, and cannabis community trusts (Caulkins and Kilmer, 2016a).

In New Zealand, community alcohol licensing trusts and gaming machine 
(i.e. slot machines) gambling trusts have operated for many decades, distrib-
uting significant funding to the local “not-for-profit” community sector, 
including sports, arts, education, culture, health and emergency rescue 
organizations. It has been proposed that a similar community trust approach 
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could be developed to sell legal cannabis, with the revenue from sales used to 
fund local community services, including drug prevention and drug treat-
ment services (Wilkins, 2018). However, real-world experience of gambling 
industry funding of community groups has raised important concerns about 
inappropriate industry practices related to the allocation of community 
grants, industry influence over policy and regulatory responses and related 
research priorities, and the general undermining of community groups con-
cerned with the social problems created by gambling (Livingstone and 
Adams, 2015a).

Some leading gambling researchers have argued that any gambling industry 
funding is inherently tainted and so not desirable (Livingstone and Adams, 
2015b), as independent community funding from the gambling industry is 
difficult to achieve in practice. Large amounts of gambling industry funding 
have created a community sector financially dependent on the ongoing 
success of the gambling industry, and most of the money provided by the 
gambling industry comes from problem gamblers who experience serious 
negative consequences, including harms imposed on their partners, family, 
friends and employers (Adams and Rossen, 2012; Livingstone and Adams, 
2015b). In New Zealand, the Salvation Army charitable group has refused to 
accept money from the gaming industry in recognition of these community 
harms. Instead, these researchers recommend that the community sector be 
funded directly from the consolidated tax fund (Livingstone and Adams, 
2015b).

Other researchers, while clearly acknowledging the need to avoid direct 
industry funding and industry partnership models, and ensure transparency 
with regard to any conflict of interest, argue that independent, indirect 
funding from gambling industry sources is practicable and can be done with 
integrity (Daube and Stoneham, 2015; Hancock, 2015; Room, 2015). 
Indeed, Room describes gambling industry funding to counter the social 
problems created by the industry as a “logical connection,” and one that is 
“politically saleable” (Room, 2015). These researchers offer a number of 
examples of successful independent health funding agencies supported by 
gambling industry money, including the health promotion organization in the 
Australian State of Victoria (i.e. VicHealth), the Gambling Research Panel in 
Victoria, and Thai Health in Thailand (Daube and Stoneham, 2015; 
Hancock, 2015; Room, 2015). Key to the success of these models is the 
establishment of independent funding committees with no industry members 
or input, administration of the system by a health or social government 
agency, and evaluation of funding proposals on the basis of “scientific quality” 
and “societal relevance” (Room, 2015).

When entering this debate, it is important to reflect on why industry 
funding of the community sector is considered in the first place. Firstly, 
because of the health and social harm caused by high-risk addictive products, 
it seems reasonable that on principle, the industry should be made to com-
pensate the community for the costs imposed and also support public services 
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that mitigate these harms. Secondly, there is often limited alternative funding 
available to support these high-demand community services. Both charitable 
donations and government funding can vary depending on economic and 
political conditions and priorities (Berdahl and Azmier, 1999). In New 
Zealand, the shortage of funding for the drug treatment sector is reflected in 
the long waiting lists to enter treatment services in many regions (Nationwide 
Service Framework Library, 2018). While funding from the consolidated 
general tax fund would provide the most indirect form of funding, in reality 
there is an almost insatiable demand for this tax revenue to address a wide 
range of government and public priorities, and the drug treatment sector has 
been repeatedly overlooked in this highly-contested process.

The aims of this chapter are therefore to provide an overview of the 
alcohol and gaming machine community trusts currently operating in New 
Zealand, briefly outline how this community trust model could be adapted to 
provide a financial and regulatory structure to support legal cannabis sales, 
identify the issues experienced with gambling industry funding of community 
groups and explore regulatory design features that could be employed to 
address these concerns under a community cannabis trust regime.

The gaming machine gambling trust regulatory  
regime in New Zealand

The New Zealand Gambling Act 2003 was a response to the rapid growth in 
expenditure on gaming machine (“slot machine”) gambling in New Zealand 
through the 1990s (Department of Internal Affairs, 2016). Gaming machine 
gambling had been identified as a particularly high-risk form of gambling 
associated with addictive problem gambling (Department of Internal Affairs, 
2016). The intended public health focus of the new regime was made clear 
in the aims of the Act, which include to “control the growth of gambling” 
and “prevent and minimize harm from gambling, including problem gamb-
ling” (Department of Internal Affairs, 2016). There was also a clear intent in 
the new legislation to “facilitate community involvement in decisions about the 
provision of gambling” and “ensure that money from gambling benefits the 
community” (Department of Internal Affairs, 2016).

Under the Gambling Act, gaming machines can be provided by either 
“clubs” which operate machines only from their own clubrooms and apply 
net proceeds to club purposes, or gaming machine societies1 which provide 
gaming machines to separately-owned pubs and bars and distribute “net pro-
ceeds”2 to authorized community purposes (Department of Internal Affairs, 
2014). Gaming machine societies are required to distribute a minimum of 40 
percent of their “gross proceeds”3 to authorized community purposes (Depart-
ment of Internal Affairs, 2016). In 2015, gaming machine societies distributed 
NZ$262 million in funding to the community sector, including sports, 
 community, health, education, arts and emergency services (Figure 17.1). 
Gaming societies are also required to pay 23 percent of their gross proceeds to 
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the government as levies and licensing fees, 3 percent to fund the regulatory 
agency that administers the regulatory regime, and 1.5 percent to support spe-
cific responses to problem gambling. Gaming machine societies also have 
explicit obligations to minimize the harm from gambling, including by identi-
fying problem gamblers, and, where necessary, issuing exclusion orders from 
venues (Department of Internal Affairs, 2016).

Each gaming machine society is required to establish their own “net pro-
ceeds committee” to determine which community groups receive funding 
(Department of Internal Affairs, 2015). Local government authorities (i.e. 
councils) are required to develop a local gaming machine gambling venue 
policy that specifies whether gaming machine gambling can be situated in 
their territory and where venues may be located, with consideration given to 
the social impact of gambling on local communities (Department of Internal 
Affairs, 2016). The local policy can include a cap on the number of gambling 
venues and/or gaming machines in a territory but does not include the 
power to reduce the number of venues and gaming machines (Department of 
Internal Affairs, 2016).

Alcohol licensing trust regulatory regime in New 
Zealand

Alcohol licensing trusts are community-owned entities that operate alcohol 
retail outlets and related hospitality-related services (e.g. hotels) in a defined 
local territory (Auditor General, 2014; Stewart and Casswell, 1987). They 
undertake to return a portion of the profits from alcohol sales back to the 
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Figure 17.1   2004 to 2012 Class 4 Gambling Grant 
Recipients.
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 Committee, 2016.



Risks of industry funding  397

local community in the form of grants, loans and donations. An alcohol 
licensing trust’s primary responsibility, as outlined in the original legislation, is 
to “enhance the well-being of their communities” (Auditor General, 2014). 
There are currently 18 alcohol licensing trusts in New Zealand, four of 
which have a near monopoly right to sell alcohol in their local territories (i.e. 
restaurants are still permitted to sell alcohol) (Teahan, 2017).

An underlying principle of alcohol licensing trusts is the concept of “disin-
terested ownership and management” based on the absence of a commercial 
incentive to maximize financial returns to private owners and share owners 
(Licensing Trusts Act 1949 (1949 No 43); Teahan, 2017). Decisions about the 
distribution of community grants are largely made by community-elected trus-
tees. Community trustees are elected to the Alcohol Trust Board in triennial 
local elections. Licensing trusts are only involved in the retail sale of alcohol 
and must purchase their alcohol supplies from private alcohol companies.

Alcohol trusts distribute the net profits from alcohol sales for “education, 
science, literature, art, physical welfare and other cultural and recreational 
purposes” or philanthropic activities in their territories (SSAA, s 307, s 350). 
Over the past ten years, the licensing trusts have made substantial donations 
to their communities, including direct gifts to households (e.g. smoke alarms, 
fire extinguishers), sports activities (e.g. “Kids Learn to Swim” program), 
educational projects (e.g. funding interactive whiteboards in local schools, 
tertiary scholarships) and investments in major cultural and sports infrastruc-
ture (e.g. sponsorship of a stadium) (Figure 17.2). Grants are allocated to 
community groups in various ways. For example, the West Auckland Licens-
ing Trusts divide their grant budgets proportionally based on support 
received via a web-based public vote.

Figure 17.2  Community grant allocation by the Invercargill 
Licensing Trust (ILT) and ILT Foundation, 2018.

Source: Invercargill Licensing Trust Annual Report, 2018.
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The alcohol licensing trusts argue the monopoly power they have over 
alcohol sales has restricted the availability of alcohol, for example, by not 
allowing sales from supermarkets, and has also contributed to reducing 
 alcohol-related harm in trust districts, although the latter claim has been 
 challenged by opponents. There are also anecdotal claims by opponents that 
alcohol prices are higher in trust areas.

Communities can vote to restore private alcohol sales in their territory 
through a “competition poll.” A competition poll can be called at the request 
of at least 15 percent of the voters from a territory (SSAA, s 349). Sixteen 
competition polls have been held to date, and in most cases, communities 
have voted in favor of restoring private alcohol sales. As a result, 14 alcohol 
trusts now compete with private enterprise in a fully competitive commercial 
market.

Alcohol trusts are not under government control (although the Auditor 
General has oversight over their financial performance) but are accountable 
to the local community via competition polls and triennial elections of com-
munity trustees (SSAA, ss 309–314) (Auditor General, 2016). Conflict of 
interest policies in the legislation prohibit board members from any involve-
ment with the alcohol industry (SSAA, s 322). However, licensing trusts 
themselves have been found to have close relationships with the alcohol 
industry via alcohol supply relationships (e.g. alcohol producers sponsoring an 
annual community grants celebration gala, and some trusts hold shares in 
breweries).

General features of the community trust model

The gaming machine and alcohol community trusts share a number of core 
features. First, they are purposely designed to suppress market expansion. 
Instead, they are expected to focus on philanthropic goals, such as promoting 
sports or supporting emergency rescue services. Second, there is an expecta-
tion that some of the revenue they generate from their operations is used to 
fund local community services, such as sport, culture and education. Third, 
there is an implicit expectation that they will be more accountable to the 
local community than profit-driven private businesses.

However, there are important differences in the weight given to these 
core features in each model, largely reflecting the legalization used to set 
them up. For example, gaming machine trusts are required by legislation to 
distribute a minimum of 40 percent of their revenue for community pur-
poses, i.e. while alcohol licensing trusts have no such specific legislative 
requirement. As a consequence, critics have questioned whether some 
alcohol licensing trusts have met their community obligations based on level 
of donations. Conversely, alcohol licensing trusts are directly accountable to 
their communities via elected community trust members and community 
polls, while gaming machine trusts have no defined territories. One implica-
tion of this that has raised concerns is that gaming machine revenue is earned 
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in poor neighborhoods and spent on community services in more affluent 
neighborhoods (New Zealand Parliament, 2010).

A community trust regulatory regime for  
recreational cannabis

The development of a similar community trust regime for legal recreational 
cannabis would begin with a purpose-written “Cannabis Act.” This new 
legislation would clearly state the public health aims of the new cannabis 
regime; the most important one being to “prevent and minimize the health 
and social harms from cannabis use, including cannabis dependency.” The 
new Cannabis Act should also include clear community aims, such as to 
“facilitate community involvement in decisions concerning the sale of canna-
bis” and “ensure money from cannabis sales benefits the community, includ-
ing by supporting drug treatment and prevention services.” The legislation 
should make it clear that the cannabis industry is required to make financial 
payments to drug prevention, drug treatment and other community services 
as part of an obligation to compensate and mitigate the harms caused by their 
products. This legislative provision is important to frame the subsequent 
understanding of cannabis industry payments to community services as finan-
cial compensation for the health and social costs of cannabis use, not philan-
thropic donations based on industry benevolence.

The principal purpose of community cannabis licensing trusts would be to 
operate retail cannabis dispensaries, and this could be extended to the operation 
of premises for cannabis consumption in the future, for example Netherlands-
style coffeeshops. The cannabis trusts would purchase cannabis from government-
licensed private cannabis producers. It is possible that cannabis trusts could 
become involved in producing cannabis, much like some alcohol trusts have 
joint commercial ventures with alcohol companies, but their principal focus 
will be the retail sale of cannabis. Just as different gaming machine trusts are 
involved with venues in the same territory, a number of different cannabis 
trusts could operate in the same territory to ensure competition in terms of the 
variety and quality of cannabis products available.

Community cannabis trusts would be required to pay a minimum 
20 percent of the gross revenue from retail cannabis sales to support publicly 
available local drug treatment services, with a further 20 percent to be trans-
ferred to support authorized community purposes, including drug prevention, 
health services, sports, arts and cultural activities. A further requirement would 
be that 80 percent of the community grants be spent in the territory where 
they are collected to ensure the money from cannabis sales is spent in the local 
communities where it is generated. The government would receive 25 percent 
of gross cannabis sales revenue for licensing, enforcement and levies to support 
health services to address the wider health and social impacts of cannabis use.

Local government authorities would be required to develop a local canna-
bis policy that specifies where cannabis retail outlets can be located in their 
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territories relative to sensitive sites such as schools, playgrounds, sports 
grounds and churches, and detailed regulation of retail outlets, including 
opening hours. The local cannabis policy should include a cap on the 
maximum number of cannabis retail outlets permitted in a territory. To avoid 
any potential for conflict of interest, the legislation should include provisions 
preventing local government members from being involved in the manage-
ment of cannabis trusts or standing as cannabis community trustees. Cannabis 
trusts would be required to develop a policy for identifying dependent canna-
bis users and providing information concerning accessing local treatment 
services.

Communities would elect trust board members to serve on the cannabis 
trust and ensure the trust is meeting its community obligations. To prevent 
conflicts of interest, the legislation would ban cannabis trust members (and 
employees of the trust) from involvement in the alcohol or tobacco sector. 
Cannabis trusts would also be banned from any commercial partnerships with 
the alcohol and tobacco industry.

The ongoing operation of a cannabis licensing trust would rely on the 
continued support of the local community. Should a community be dissatis-
fied with a trust’s performance, they could request a “prohibition poll” 
(through a petition signed by 15 percent of eligible voters), following which 
a negative majority vote would result in the closure of the trust’s retail outlets 
for a set number of weeks until the concerns are addressed. The trust could 
then request a restoration of business community poll where they demon-
strate how they have addressed issues.

Risks of cannabis industry funding of community 
groups

Both the gaming machine gambling trusts and alcohol licensing trusts that 
operate in New Zealand have direct control over the funding of community 
groups from their commercial activities. Community groups receive funding 
directly from these trusts based on each trust’s internal distribution process. In 
the case of alcohol licensing trusts, even the total amount of money to be 
allocated to the community sector is at the licensing trusts’ discretion, and, as 
previously noted, some critics have argued that licensing trusts have failed to 
distribute enough funding back to the community (du Fresne, 2017).

Gaming machine societies have faced ongoing allegations of inappropri-
ate community funding practices, some of which have resulted in prosecu-
tions (New Zealand Parliament, 2010). These include “kick-backs” where a 
gaming machine society agrees to provide an applicant with a community 
grant in exchange for some pecuniary or non-pecuniary benefit (Cabinet 
Economic Growth and Infrastructure Committee, 2016; Department of 
Internal Affairs, 2013). Gaming machine societies have also been found to 
compete for entertainment venues that generate high returns for gaming 
machines by paying for venue renovations, overstating venue operating 
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payments and providing grants to community groups associated with a 
venue (Department of Internal Affairs, 2013).

Researchers with experience of gambling industry funding of the com-
munity sector have identified seven types of risk with these arrangements, 
namely ethical, contributory, reputational, relationship, governance, neutrality 
and wider democratic risks (Adams and Rossen, 2006). Ethical risk refers to 
the ethical dilemma faced by a community group whose principal purpose is 
to serve the community when they accept money from an industry known to 
harm people in that same community (Adams and Rossen, 2006). Visible 
relationships with community groups can boost the public image of the 
gambling industry and downplay the harm caused by their products (Adams 
and Rossen, 2006). The public may even come to associate the gambling 
industry with the philanthropic activities of the community sector (Adams 
and Rossen, 2006). This positive public image can then be incorporated in 
the industry’s marketing strategies, to the extent they promote the buying of 
their products as a means to support worthy community causes (Adams and 
Rossen, 2006). As a parallel, a cannabis company may promote the buying of 
their products as a means to fund local drug prevention and drug treatment 
services.

Contributory risk occurs when, by accepting money from the industry, 
the community group indirectly or directly contributes to sales of the harmful 
product (Adams, 2016). This can occur indirectly when a company uses their 
donations to improve their public image and thereby elevate their standing in 
policy-making circles (Adams, 2016). For example, cannabis companies may 
argue that their donations to drug treatment justify being consulted about 
government drug prevention strategies and other regulatory responses. It can 
also occur directly when consumers buy a product with the understanding 
that some of the money they pay is going to a worthy cause (Adams, 2016). 
Cannabis companies may market their products to promote this expectation; 
that is, as a way to support local drug treatment services. The cannabis indus-
try may even seek to include the logos of drug treatment organizations on 
their packaging and advertisements to highlight their financial support of 
these services.

Reputational risk refers to the implications of accepting industry funding 
for the community group’s relationships with other stakeholders, such as 
other community groups, potential collaborators, researchers and the wider 
public (Adams and Rossen, 2006). For example, if a sports club accepts 
money from a cannabis business, some parents may not want their children to 
play for the club and local government may no longer be comfortable pro-
viding them with community-funded sports fields. Similarly, if a drug treat-
ment provider accepts funding from a cannabis company, publicly-funded 
health providers (e.g. mental health services) may refuse to work with them 
through fear of being tainted by association.

Governance risk refers to the threat to organizational independence of 
having to rely on industry funding (Adams and Rossen, 2006). The community 
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and drug treatment sectors are traditionally underfunded and consequently, 
the cannabis industry may come to contribute a substantial proportion of total 
funding to these sectors. This may lead to some community groups and drug 
treatment facilities becoming financially dependent on ongoing cannabis 
industry funding. Berdahl and Azmier (1999) found 20 percent of Canadian 
not-for-profit organizations received over half their revenue from the gamb-
ling industry, and 50 percent reported gambling grants as a top-three source of 
funding (28 percent reported gambling money as their top funding source). 
Eighty-four percent of the non-profits surveyed “agreed” or “strongly agreed” 
that without gaming grants, they would not have the necessary funds to run 
their programs (Berdahl and Azmier, 1999). This reliance on gambling indus-
try funding makes it difficult for community groups to speak out about the 
harms of gambling activity and campaign for stricter gambling controls 
(Adams and Rossen, 2006). This may not only lead to self-censorship by a 
community group, but also discourage dissenting voices within the organiza-
tion (Adams and Rossen, 2006). For example, if a drug treatment center takes 
money from a cannabis company, they may be reluctant to publicly raise the 
role cannabis use plays in drug dependency and mental illness and may 
censure individual staff within the organization who wish to raise these issues.

The reluctance of gambling industry-funded community groups to speak 
up concerning the harms of gambling can even develop into a public role of 
defending the gambling industry through fear of reducing overall levels of 
community funding (Adams and Rossen, 2006). In New Zealand, com-
munity groups receiving money from gaming machine societies have publicly 
defended the societies when the issue of the harm from gaming machines has 
been raised (Adams and Rossen, 2006, 2012). The likelihood of a community 
group defending the industry is higher when the community group is not 
directly involved in addressing social problems created by industry products. 
For example, Berdahl and Azmier (1999) found that 23 percent of social, 
health and education not-for-profits compared to only 4 percent of sports and 
recreation not-for-profits “agreed” or “strongly agreed” that their boards 
oppose the use of funding from the gambling industry. The industry may 
therefore strategically direct funding to community groups more likely to act 
as public defenders. Consistent with this understanding, Berdahl and Azmier 
(1999) found that 29 percent of sports groups compared to 9 percent of social, 
health and education groups received over half their funding from gaming 
grants. In the long term, industry funding of community groups can shape the 
public view of the industry as a whole and present the industry as a respons-
ible community benefactor and corporate citizen (Adams and Rossen, 2006, 
2012). In New Zealand, this can be seen with the national lottery (Lotto), 
where marketing promotes the lottery as a means to support worthwhile 
community services.

Neutrality risk occurs when, due to increasing contact with the industry, 
members of a community group inadvertently modify their perceptions of 
the industry and their products (Adams, 2016). Receiving industry money, 
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and establishing convivial relationships with industry representatives, perhaps 
via mutual attendance at charity events, influences members of community 
groups to soften their views on the behavior of the industry and the risks of 
their products.

Risk to democracy can emerge over time as government bodies, political 
parties, media and the community sector become corrupted by the scale of 
industry funding (Adams, 2016). Central and local government agencies can 
become dependent on the tax revenue from industry sales and see this tax 
revenue as essential to the continuation of public programs and services. For 
example, the contribution of gambling to state tax revenue in Australia has 
risen to 13 percent in Victoria and 11 percent in South Australia and 
Queensland (Adams, 2016). Government sector reliance on industry funding 
has a silencing effect on criticism of industry products and a perceived finan-
cial stake in protecting the sales of industry products. This reliance can mani-
fest in weak policy responses to the social harm created by industry products, 
including the funding of research that does not threaten industry sales 
(Adams, 2016).

Minimizing the risks of cannabis industry funding of 
the community sector

We propose here a number of strategies to minimize the risks described 
above. The first is to employ a low-risk funding arrangement. Direct industry 
funding of community groups, where companies fully control the distribution 
of funding via an internal process, is the least desirable approach as the contri-
bution is not anonymous and the industry has complete control over who 
does and does not receive grants (Adams and Rossen, 2006; Daube and 
Stoneham, 2015; Room, 2015). Direct funding allows the industry to target 
community funding to maximize strategic marketing, public relations and 
political lobbying advantage, as discussed above (Adams and Rossen, 2006; 
Daube and Stoneham, 2015). Consequently, we recommend that financial 
payments from the cannabis industry be anonymously distributed by an inde-
pendent national grant allocation committee based on objective social need 
criteria and service effectiveness. The grant committee process needs to be 
completely independent from the industry and potential recipients of com-
munity grants, and from political and government agency influence that can 
also taint the process (Berdahl and Azmier, 1999). The allocation of grants 
should be anonymous in the sense that individual cannabis companies will not 
be identified as the source of funding.

A second important means to minimize the risk of cannabis industry 
funding of the community sector could be to ban all industry involvement in 
the allocation of community funding (Adams and Rossen, 2012; Room, 
2015). There is often industry and political pressure to include industry rep-
resentatives on grant allocation committees as part of a so-called “partnership 
approach” (Adams and Rossen, 2012). Industry partnership engagement 
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creates opportunities for the industry to block effective intervention initiatives 
that reduce product consumption and reward supporters who align with the 
industry (Adams and Rossen, 2012). For example, in New Zealand, gambling 
industry executives make up half of the Problem Gambling Committee, and, 
according to one researcher who served on the committee for five years, this 
ensured that “activities that might threaten the consumption of gambling 
were unlikely to receive significant funding” (Adams and Rossen, 2006,  
p. 9). Consequently, we propose a ban on any consultation and partnership 
with the cannabis industry in the grant allocation process. This separation of 
the industry from the community grant funding process would extend to a 
ban on including cannabis company branding on community products and 
services, or alternatively, cannabis companies including community recipients 
of their grants in their marketing campaigns.

The pressure to adopt a “partnership approach” is likely to be particularly 
strong in the case of the cannabis industry as, based on previous activist and 
counterculture associations with cannabis, there may be a perception that the 
cannabis industry is more altruistically motivated. There may also be a belief 
that the nascent legal cannabis industry needs to be nurtured to supplant the 
cannabis black market, and that the novel nature of a legal cannabis sector 
requires cannabis industry technical expertise in order to develop effective 
regulation. The latter was the rationale for cannabis industry membership  
on regulatory bodies in Colorado (Subritzky, Lenton and Pettigrew, 2016; 
Subritzky, Pettigrew, et al., 2016). One consequence of this in Colorado was 
the blocking of pesticide regulation, which the cannabis industry viewed as 
imposing too high a financial burden on the industry (Subritzky, Lenton, 
et al., 2016; Subritzky, Pettigrew, et al., 2016).

A third means of mitigating the risk of cannabis industry funding of the 
community sector could be to have the whole cannabis trust regime adminis-
tered by one central government agency, with health as their key responsib-
ility (Adams and Rossen, 2012; Room, 2015). The first stipulation could 
avoid the slowing of progress on regulation and enforcement caused by the 
involvement of a number of government agencies with different priorities 
(Adams and Rossen, 2012). The second stipulation requiring health as a key 
focus acknowledges that some government agencies have responsibilities to 
promote commercial activity as a means to promote economic growth, 
employment, regional development and tourism (Adams and Rossen, 2012). 
These agencies may view the cannabis industry in largely economic terms as 
an important business, employer, entertainment and tourist provider that 
generates substantial taxes. The levies, license fees and taxes from the cannabis 
industry can then come to be viewed as an important source of agency and 
wider government revenue that requires protection (Livingstone and Adams, 
2015a). To some extent, this was an issue in Colorado with the regulatory 
powers for the recreational cannabis scheme being given to the Colorado 
Department of Revenue, rather than to the Health or Human Services 
Department (Subritzky et al., this volume). We recommend that the cannabis 
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trust regime is managed by the Ministry of Health rather than a government 
agency with a commercial focus.

A fourth means of addressing the risk of cannabis industry funding is by 
raising awareness within community organizations concerning the risks of 
direct funding and partnership arrangements with industry (Adams and 
Rossen, 2006). This could involve educational packages, discussion work-
shops and educational booklets discussing the need for transparency concern-
ing funding, declaring conflicts of interest and avoiding direct funding and 
influence from industry groups (Adams and Rossen, 2006). Employees and 
volunteers in community groups can act as important “whistle-blowers” con-
cerning industry influence if appropriately educated and externally supported. 
We therefore propose that central government provide ongoing education 
and training to community groups with regard to the risks of cannabis indus-
try influence and direct funding.

Conclusions

There is little reason to believe that direct community funding from a com-
mercial cannabis industry would be any different to the experience of direct 
community funding from the gambling or alcohol industry. The maximizing 
of financial returns to private owners and shareholders demands a relentless 
pursuit of profit, and, in this context, cannabis businesses would aim to 
co-opt their community funding to gain strategic marketing, public relations 
and political lobbying advantage.

The community cannabis trust model proposed in this chapter is purposely 
designed to suppress the profit motivation by removing private owners and 
shareholders, and by establishing a requirement that financial payments be 
made to community services that mitigate the harms from cannabis products, 
such as drug prevention and treatment. It also introduces local community 
governance and oversight via the election of community board members and 
the power to call a community poll to vote on the future of a cannabis trust.

However, it is likely that cannabis trusts would seek public and political 
influence, and even indirect pecuniary reward, if allowed to directly fund 
community groups of their choosing, as has been the experience with gaming 
machine societies’ funding of the community sector in New Zealand 
(Wilkins, 2018). Consequently, we have proposed four specific mechanisms 
to address the risks of cannabis trust funding of the community and drug 
treatment sector: (1) anonymous distribution of community grants by an 
independent national committee based on objective social need and service 
effectiveness criteria; (2) a ban on cannabis trust partnerships with govern-
ment and/or community groups in regard to the allocation of community 
grants, and a ban on direct sponsorship of community groups; (3) central 
administration of the cannabis community trust regime by the Ministry of 
Health according to a harm minimization and health agenda; and (4) ongoing 
provision of education and training to community workers concerning the 
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risks of direct cannabis industry funding and partnership. These specific 
mechanisms may well be challenged by the cannabis sellers over time, as has 
been the experience with gambling and alcohol, as they will directly reduce 
profit and reduce industry influence over the regulatory, governance and 
research sectors. Government agencies and political parties may also challenge 
these structures as they impact tax revenue, business opportunities and inhibit 
tourism. Consequently, it is important that provisions are included in the 
Cannabis Act that clearly state that the financial payments of the cannabis 
industry to the community sector are compensation for the health and social 
costs of cannabis products, rather than the benevolent donations of a socially 
responsible industry.

Notes
1 Under New Zealand law, a corporate society is incorporated under the Incorpor-

ated Societies Act 1908, or incorporated as a board under the Charitable Trust Act 
1957, or is a company incorporated under the Companies Act 1993 that does not 
have the power to make a profit and is incorporated solely for authorized purposes 
(Department of Internal Affairs, 2014, p. 2).

2 “ ‘Net Proceeds’ is the dollar amount available to be distributed to authorized pur-
poses after costs, levies and taxes have been deducted from a society’s gambling 
turnover and any interest or earnings from investment or sale of assets” (Depart-
ment of Internal Affairs, 2014, p. 2).

3 “ ‘Gross Proceeds’  are the turnover of gambling plus interest or other investment 
return on that turnover plus proceeds from the sale of fittings, chattels, and gamb-
ling equipment purchased from that turnover or investment return, less prizes” 
(Department of Internal Affairs, 2014, p. 2).
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18 Insights for the design of 
Cannabis Social Club 
regulation

Tom Decorte and Mafalda Pardal

Introduction

With the legalization of recreational cannabis markets in Uruguay, Canada, 
and a number of US states, a breakthrough in the prohibitionist status quo 
may be emerging. A fundamental question for these jurisdictions as well as for 
other countries considering legalization is what types of organizations should 
be granted the right to produce and/or distribute the formerly prohibited 
good? In the US, the preference has been to establish profit-driven markets, 
resembling those for alcohol (Pardo, 2018). This is despite mounting evidence 
that the alcohol and tobacco industries have sought to maximize profits by 
promoting use targeting heavy and young users, investing in advertisement 
and downplaying the health risks of their products, while actively lobbying for 
industry-friendly regulatory frameworks (Adams, 2013; Caulkins, 2016; Hall, 
2016; Subritzky, Lenton and Pettigrew, 2016; Wilkins, 2018). It is likely that 
a profit-driven commercial market for cannabis will develop similar features. 
Furthermore, moving directly from prohibition to commercial legalization is a 
leap from one extreme to the other, and once a multi-billion-dollar industry is 
in place, it may prove too difficult to reverse it.

At the same time, a fully commercial market is just one of the many 
 possible architectures for legalization, one at the far end of a broad spectrum 
of options. As the research in this area has pointed out, there are other regu-
latory options for cannabis supply, including home cultivation or grow-your-
own schemes (see Chapter 7 in this book by Belackova et al.), Cannabis 
Social Clubs and other not-for-profit options, or a government monopoly 
(Caulkins, Kilmer, Kleiman, MacCoun, Midgette, Oglesby, Pacula and 
Reuter, 2015; Caulkins and Kilmer, 2016; Kilmer, 2014; Paoli, Decorte, 
Kersten, Coutteel, De Grauwe, Panzavolta, Pardal, Peuskens, Royer, Tytgat, Van 
den Broeck, Vankrunkelsven, Verbruggen, Verslype and Verstraete, 2018; 
Rychert and Wilkins, 2019). These mid-range models constitute alternative 
options for policies in this area, without necessitating a giant leap to full com-
mercialization of cannabis. This chapter focuses on one particular middle-
ground regulatory option: the Cannabis Social Club. A Cannabis Social Club 
(hereinafter CSC or Club) is a legally constituted non-profit association of 
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cannabis consumers. CSCs collectively cultivate cannabis plants for their adult 
members’ personal consumption (Barriuso, 2011; Belackova, Tomkova and 
Zabransky, 2016; Pardal, 2018a).

The CSC model has historically been the product of grassroots movements 
of users (Araña and Montañés, 2011; Blickman, 2014; Pardal, 2016). 
Although CSCs can be found in many countries, the label is often applied 
broadly to cover very different on-the-ground realities (Pardal, 2018a). In 
most jurisdictions today, the way CSCs function and develop their activities 
also remains primarily the result of their own self-regulatory efforts (Decorte 
and Pardal, 2017; Belackova and Wilkins, 2018; Pardal, 2018a). In the 
absence of a clear legal framework in European countries, these organizations 
continue to operate, at best, in a regulatory “grey zone” of opportunistic 
workarounds. Uruguay is the clear exception in that it adopted a nationwide 
legal framework for CSCs in 2013 (Queirolo, Boidi and Cruz, 2016).

Unsurprisingly, a critique raised in relation to some of these middle-
ground options is that they remain too vague, lacking a detailed outline or 
concrete examples from actual regulation, which reduces the likelihood that 
they are taken seriously by policymakers considering the development of new 
legal frameworks for cannabis. However, there have been a few instances 
where the CSC model has been adapted to specific jurisdictions (e.g. in 
Uruguay and in Spain, at the regional level). In addition, some researchers 
have developed comprehensive regulatory scenarios for CSCs and other non-
profit models (Decorte, 2018; Wilkins, 2016, 2018; Rychert and Wilkins, 
2019). In this chapter, we focus on those efforts and analyze the specific ways 
in which CSC legislation or scenarios for such legislation have been designed 
to date. In doing so, we hope to contribute to a more nuanced view of this 
middle-ground model and stimulate the debate beyond the fallacious binary 
frame of prohibition vs. commercialization.

Regulatory pathways for the CSC model

Previous research has offered in-depth analyses of the core practices and self-
regulations developed by CSCs and by the federations representing some of 
them (especially in Spain and Belgium) (Belackova and Wilkins, 2018; 
Decorte, Pardal, Queirolo, Fernanda, Sanchez and Parés, 2017; Jansseune, 
Pardal, Decorte and Parés, 2019; Marín, 2008; Pardal, 2018a). While we 
acknowledge the contribution made by those self-regulatory codes,1 in this 
chapter we seek to offer a complementary view by focusing on other regu-
latory proposals drafted either by academics or by the legislature.

Legal frameworks for CSCs in Uruguay and Spain

There have only been a few instances where the CSC model has been for-
mally acknowledged and regulated by legislators at the national or regional 
levels. More specifically, Uruguay remains the only nationwide jurisdiction to 
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have introduced a comprehensive legislative framework with regards to CSCs 
(see Chapter 5 by Queirolo in this volume). This regulation, particularly with 
regards to CSCs, has been implemented since October 2014. Currently, under 
the Uruguayan scheme, about 110 CSCs have completed registration and are 
operating within this new legal framework (IRCCA, 2018a). The Uruguayan 
legal reform introduced also two other supply channels (for recreational use) 
that coexist with the CSC model: home cultivation and sales through pharma-
cies. In addition, at least three autonomous regions in Spain have also passed 
legislation concerning the functioning of CSCs: Navarre, the Basque Country 
and Catalonia. These regulatory efforts of the Spanish regional legislature 
focused exclusively on the CSC model, but were rather short-lived as they 
were suspended by the competent domestic courts soon after being approved 
(for more on this see Chapter 13 by Araña and Páres in this volume). Thus the 
first difference that emerges in this regard relates to the level of legislative 
support for CSCs: in Uruguay the CSC were legislatively approved at the 
national level, while in Spain the laws were passed at the sub-national level, 
without the support of the central government (Sanchéz and Collins, 2018).

Beyond these examples of actual legislation of the CSC model, a number 
of proposals have been brought forward at national and regional parliaments 
elsewhere but were not approved. For instance, this has been the case in 
Belgium (with a bill drafted by Onkelinx and other members of the Socialist 
Party in 2017, see Onkelinx, Di Rupo, Demeyer, Lalieux, Fernandez, Ozen, 
Massin and Frédéric, 2017) and in Portugal (with a bill promoted by left-
wing party Bloco de Esquerda on at least two occasions: in 2013 and later in 
2015) (Bloco de Esquerda, 2013, 2015; Kilmer, Kruithof, Pardal, Caulkins 
and Rubin, 2013). Mexico is currently debating a legislative reform in this 
area, and a recent bill includes also the creation of “cooperatives of 
 production” – which to some extent resemble the CSC model, allowing the 
annual production of 480 grams per member for up to 150 members (Grupo 
Parlamentario Morena, 2018).

We will focus here on the rationale, goals and specific regime of the CSC 
legislation from Uruguay, Catalonia and Navarre. While the Ley 1/2016 of 
the Autonomous Region of the Basque Country on Addictions and Drug 
Dependence included a few provisions concerning CSCs, under a broader 
range of social initiatives, this legislative piece did not outline a particular 
framework for the functioning of CSCs but invited the introduction of sub-
sequent legislation that would fill that void. For instance, in Article 83 of 
that legislation, it is noted that with the goal of protecting public health and 
reducing risks, the associations of cannabis users (legally registered and non-
profits) would be regulated in future legislation.2

The stated goals of CSC legislation

The Uruguayan cannabis legislation has three stated core goals (Articles 1–4): 
(1) enhancing public security by “protecting the inhabitants of the country 
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from the risks associated with the illegal trade and narcotrafficking” and 
 “reducing the incidence of drug trafficking and organized crime”; (2) enhancing 
public health through education, prevention and risk minimization; and (3) rec-
ognizing and protecting the rights of cannabis users. In Catalonia, the legislature 
focused also on the protection of public health, explicitly noting as a goal of the 
legislation to “protect, promote and improve the public health of the population 
through a policy aimed at raising awareness of the risks and harms of cannabis 
use and minimizing them” (Article 2). In addition, ensuring the rights of canna-
bis users was also a general stated goal of this legislation. The Navarre legislation 
focused on providing legal security to both the members of CSCs as well as to 
larger society, and also referred to the protection of public health as a goal.

The legal definition of CSC

The legislation issued by the autonomous region of Catalonia offers a broad 
definition of what should be understood as CSCs within that framework, i.e.

non-profit associations, legally constituted, that self-supply and distribute 
cannabis among their members, all of them of legal age, who use this 
substance in a private environment, either recreationally or for thera-
peutic purposes, and thus reducing the social and health harms associated 
with the illicit market and certain uses of cannabis.

(Article 4)

In addition, the Navarre legislation lists a set of minimum goals that CSCs 
should pursue. These include offering training in risk prevention associated 
with cannabis consumption, informing members about their use and con-
tributing to reducing illicit sales of cannabis (Article 8). The scope and func-
tioning of these associations is established in more detail in all three legal 
instruments. We provide a comparative overview of those legal requirements 
in Table 18.1.

Decorte’s “detailed scenario for a non-profit cannabis market”

In 2018, one of the authors of this chapter developed a comprehensive hypo-
thetical scenario for a non-profit cannabis market with a view to contributing 
to the debate on cannabis policy reform. Decorte (2018) included three 
legally regulated channels (in a first phase): (1) a grow-your-own scheme; (2) 
Cannabis Social Clubs; and (3) supply of cannabis for medical use (through 
pharmacies). The introduction of these three models would be preceded by 
some fine-tuning and adjustments of the scenario to the specific context(s) in 
which it would be introduced. In addition, the author recommended the 
launch of an education campaign, informing the public at large about the 
new regulation. Preparatory scientific research would also be conducted prior 
to the introduction of the three supply models. The key features of this 
 scenario are presented in Table 18.2.
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Table 18.2  Key aspects of a regulatory scenario for CSCs (by Decorte, 2018)

R
eg

ist
ra

tio
n

Yes
Non-profit
Licensed by Federal Agency for the Regulation and Control of 

Cannabis (FARCC)
Founding members (at least three) must be permanent residents, at 

least 21 years old, with no previous conviction for membership of 
criminal organization, money laundering, extortion, corruption, 
serious violent crimes and drug production on a large scale. 
Previous convictions for cannabis possession or small-scale 
cultivation are not sufficient reason for exclusion

M
em

be
rs

hi
p Up to 250 members

At least 18 years old
Permanent residents
Registered in CSC records (which may be consulted by the FARCC)
Members can only join one CSC

C
ul

tiv
at

io
n

Maximum of 1,500 plants (250 members × 6 plants per member)
Growing procedures according to organic farming standards and 

regulations
CSC can only produce a limited range of herbal cannabis and hash 

products (no concentrates such as cannabis oil, tinctures or 
edibles)

Growing location: non-publicly accessible (only for plant caretakers1 
and other CSC staff), closed, discretely designed, fire-proofed and 
with ventilation systems (to avoid nuisance)

Every plant must have a proof of ownership of a registered club 
member

D
ist

ri
bu

tio
n

Each member may receive up to 60 g per month
Mandatory information leaflets must accompany the cannabis 

supplied (including information about THC and CBD content, 
major effects and possible side-effects, references to where to find 
help or advice, etc.)

Packaging to follow specific requirements (e.g. childproof, non-
transparent, no branding or design, include information about 
potency, etc.)

So
ci

al CSCs can decide on whether to have consumption facilities2

CSCs are responsible for promoting the least harmful methods of 
cannabis use

O
th

er

No advertisement
No promotion of cannabis use
Security system

Source: Decorte, 2018.

Notes
1  Decorte sets out also a number of requirements for the role of CSC cannabis grower or “plant 

caretaker.”
2  Decorte proposes an additional set of requirements for those CSCs which opt to have consumption 

space (e.g. no sale of tobacco, alcohol, no display of promotions or advertisement of cannabis 
 products, etc.).
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Discussion

A comparative analysis of CSC regulation

The analysis of the few pieces of CSC legislation which have been introduced 
so far provide an interesting perspective on what have been the stated prior-
ities and detailed design of the model across different settings. CSC legislation 
in Uruguay and in the Spanish Autonomous Regions of Catalonia and 
Navarre seems to be associated with the aim of strengthening public health 
protection. Public security concerns (associated with drug-related violence) 
are specific (and central) to the Uruguayan context only (Queirolo, Rossel, 
Álvarez and Repetto, 2018; Repetto, 2014) but may also be relevant to other 
jurisdictions where CSCs are being discussed, if not yet proposed. Generally, 
the sub-national Spanish legal frameworks seem to have indeed placed more 
attention on ensuring that the CSCs develop a risk and harm reduction 
program, as well as educational activities and training of staff and members 
than the Uruguayan model. We are of course only considering here the 
approach taken by the legislature at face value and not analyzing CSCs’ actual 
implementation of it.

There are a number of commonalities across the three legislations and 
Decorte’s proposal (2018), which also seem to reflect what have been prac-
tices historically associated with the CSC model (Belackova et al., 2016; 
Decorte et al., 2017; Marín, 2008; Pardal, 2018a; Parés and Bouso, 2015). For 
instance, CSCs should operate as not-for-profits, with no advertisement or 
marketing being allowed, and these associations must register in some form of 
regional or national database. In this regard, the Uruguayan legislation is par-
ticular in that it also foresees individual members’ registration in a national 
database (while the Spanish laws leave users’ registration to be managed inter-
nally by the CSCs). It will need to be tested whether cannabis users are 
willing to be registered as such on a government-controlled list, or whether 
simply being registered with the CSC would be more acceptable. A national 
agency overseeing cannabis regulation and implementation has also been 
created in Uruguay and is one of the measures included in Decorte’s regulatory 
scenario (2018).

Access to CSCs is limited to adults (18 or older) in all the jurisdictions 
considered, and the Catalonian law actually sets up a specific category for the 
younger members (18–21 years old), establishing a lower-quantity threshold 
and inviting the CSCs to organize educational activities tailored to this age 
group. This may be an interesting particularity for the consideration of other 
jurisdictions especially given the concerns about the impact of heavy regular 
cannabis use on the developing brain and which may continue until the early 
20s (Lubman, Yucel and Hall, 2007). Access to CSCs in the two Spanish 
autonomous regions is possible for candidate members who were already 
using cannabis prior to joining the club – a criterion which may be difficult 
to enforce in practice. Only the Uruguayan legislator attempted to limit the 
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size of the CSCs by setting a cap at 45 members (and a minimum of 15). 
Decorte (2018) suggests a larger CSC size by permitting CSCs to register up 
to 250 members. In both Uruguay and Decorte’s scenario, a residency 
 criterion is applied to limit entry to CSCs, in an attempt to avoid or curb 
“cannabis tourism.”

With regards to cultivation, two approaches emerged: in Uruguay, the 
legislator established a limit in terms of the number of plants a CSC is 
allowed to grow – an approach followed also by Decorte (2018); in Catalo-
nia, the threshold corresponds to the quantity (in kilograms) of dry cannabis 
produced. No legislation introduced any restrictions to the potency of the 
cannabis produced, and in fact, only the Navarre legislator did explicitly note 
that cultivation should adhere to organic cultivation standards and be subject 
to testing (which would be defined in future legislation). Nevertheless, the 
legislations under analysis have included clear requirements to ensure some 
degree of traceability and documentation of the cultivation process (see for 
instance the provisions around the development of a crop and distribution 
plan in Uruguay or the so-called self-supply register in the case of Catalonia).

Decisions about price and/or other financial contributions (for instance, in 
the form of an entry or regular membership fee) to the functioning of the 
CSCs seem to have been left to the CSCs themselves, across the three juris-
dictions. Both in Uruguay and Catalonia, limits to the quantities the CSCs 
can distribute to their members were legally defined. This was also the case in 
Decorte’s scenario (2018), who also proposes specific packaging requirements 
as well as that the cannabis supplied is accompanied by informative leaflets. All 
three actual legislations invite CSCs to have a social area for members. In 
Decorte’s scenario the decision to have a space for the consumption of canna-
bis is left to the CSCs (2018). The Catalonian legislation includes restrictions 
to the use of other substances (e.g. alcohol) or other cannabis food products 
(also, Decorte limits product availability to herbal cannabis and hashish).

What can we learn from the implementation of CSC legislation and 
CSCs’ self-regulatory practices?

Our understanding of the implementation of CSC legislation is still very 
limited. As we have seen here, despite growing interest in the model, there 
have only been a few instances where a regulatory framework specific to 
CSCs has been put in place. The sub-national legislative efforts in Spain have 
furthermore been brought to a halt by national courts (see Chapter 13 by 
Araña and Páres in this volume). These were short-lived experiments that, to 
our knowledge, have not been evaluated. Differently, the nationwide legis-
lation introduced in Uruguay continues to be implemented today and some 
preliminary analyses have been carried into the impacts of cannabis legalization 
on public health, crime and the illicit market, among other aspects.3 Also the 
implementation of the CSC model more specifically has become a subject of 
study (Queirolo et al., 2016; Pardal, Queirolo, Álvarez and Repetto, 2019). 
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Given that there are some commonalities between a number of legal prescrip-
tions and CSCs’ own self-regulated practices, we can also draw on the body of 
research examining CSCs experiences in unregulated contexts (Belackova 
et al., 2016; Decorte et al., 2017; Jansseune et al., 2019; Pardal, 2018a; Parés 
and Bouso, 2015).

An aspect of CSC legislation that warrants further reflection is the intro-
duction of registers of users, either at the national level or by the CSCs them-
selves. An earlier attempt to introduce this type of practice within coffeeshops 
in the Netherlands proved to be of difficult implementation, as many users 
distrusted the registry (Korf, Doekhie and Wouters, 2011; Wouters and Korf, 
2011; Ooyen-Houben, Bieleman, Korf and De Witte, 2017). With regards to 
Uruguay, there seem to be somewhat mixed results. Initially, the registration 
process for CSCs was described as being lengthy and possibly over-bureau-
cratic, managed by a new and under-staffed/under-resourced IRCCA (Queirolo 
et al., 2016). At the individual level (i.e. for the registration as users), in a 
2014 survey among frequent consumers in the capital Montevideo, 
39 percent of the enquired reported “probably” or “certainly not willing” to 
complete registration – but the majority indicated some degree of willingness 
to do it (58 percent) (Boidi, Cruz, Queirolo and Bello-Pardo, 2015). Never-
theless, the underlying issue, i.e. some users may prefer to avoid registration 
altogether, remains to some extent unresolved. According to IRCCA’s own 
estimates, one CSC member is typically sharing the cannabis received from 
the CSC with two other unregistered users (IRCCA, 2018c). This helps par-
tially explain4 why the relatively low limit introduced by law regarding the 
maximum number of members allowed per CSC (N = 45) does not seem to 
have become problematic to date – the (national) average number of 
members per CSC amounts to 25 only (IRCCA, 2018b).

Research into CSCs in Catalonia (particularly in Barcelona) has identified 
CSCs that are open to (and even proactively recruiting) tourists and which 
supply them immediately upon enrolment (Jansseune et al., 2019; Martínez, 
2015; Parés and Bouso, 2015).5 While it is not clear how widespread these 
practices are, they suggest that legislators may want to consider ways to 
restrain them (to avoid de facto commercialization). Some of the CSC legis-
lation analyzed in this chapter seems to attempt to do so: for instance, by 
introducing registration and membership criteria (including residency or 
nationality requirements) or setting up limits to the quantity supplied per 
month. It is interesting to note that the Catalonian regulation actually intro-
duces a waiting period of 15 days between the enrolment of a member and 
their first cannabis collection – which seems precisely to be aimed at reducing 
the attraction of CSCs among tourists. It will be important to examine how 
such legislation is implemented (and enforced) in practice.

The perceived quality of the cannabis produced and supplied by CSCs has 
been repeatedly noted in research into CSCs as one of the key strengths of 
the model (Belackova et al., 2016; Decorte et al., 2017; Pardal, 2018a). The 
legislative pieces and Decorte’s scenario introduce additional requirements 
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with regards to the cultivation process: the focus seems to be on traceability 
(with the requirement to have detailed records of production). While 
research in this area has mostly described CSCs as cooperatives of production 
and distribution, there is also evidence that some CSCs may be distributing 
cannabis bought from the illicit market (Barriuso, 2012a, 2012b; Decorte 
et al., 2017; Jansseune et al., 2019; Pardal, 2018a). The Navarre legislation 
explicitly demands the adoption of organic cultivation practices and indicates 
that cannabis testing is to be regulated in subsequent legislation. This is an 
important point as formal quality control has not been widely nor regularly 
introduced (in either regulated or unregulated contexts) (Decorte et al., 2017; 
Lenton, Frank, Barratt, Potter and Decorte, 2018; Pardal, 2018a). The type 
of product delivered by CSCs is primarily herbal cannabis (Pardal and 
Decorte, 2018; Pardal, 2018a), although there may be exceptions to this 
(Jansseune et al., 2019). CSC legislation seems to intend to maintain limits on 
the types of products CSCs can produce or distribute to their members. As 
we noted elsewhere (Pardal and Decorte, 2018), the relatively limited assort-
ment of cannabis products could be a strength of the model from a public 
health perspective – in the sense that CSCs would not be promoting innov-
ative, high-THC cannabis products and derivatives (as it has been reported in 
relation to for-profit models, see Carlini, Garrett and Harwick, 2017; Smart, 
Caulkins, Kilmer, Davenport and Midgette, 2017). But it could also consti-
tute a weakness as users may want to have access to other types of cannabis 
products too (Boidi, Queirolo and Cruz, 2016).

Another important aspect from which we can learn relates to CSCs’ ability 
or willingness to implement a social and/or health-oriented program, including 
harm-reduction initiatives for their members and training for staff, for instance. 
The CSC model has often been associated with a harm-reduction perspective 
(Belackova et al., 2016), but the data from CSC studies has offered a somewhat 
mixed picture in this regard. While there are CSCs that have established col-
laborations with harm-reduction organizations and offer a number of activities 
to their members to better inform them about, for instance, alternative or less 
harmful consumption methods, other CSCs have not – and may in practice 
function almost as a vending point for members only, with little interaction 
among members or between the CSC (and staff) and the members (Jansseune 
et al., 2019; Pardal, 2018a; Pardal et al., 2019). Some of the legislation pre-
sented here, particularly from the autonomous Spanish regions, seeks to 
enshrine the development of harm-reduction activities, for instance, by requir-
ing the CSCs to collaborate with the state Health Department and specialized 
organizations to provide information about harm reduction.

The difficulty of finding the right balance: regulating while granting 
sufficient space for self-regulation

As the previous paragraphs already suggest, there may be tensions or diver-
gences in the types of practices CSCs adhere to. One of this chapter’s authors 
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has tried to identify and capture these differences – drawing on empirical data, 
in a first CSC typology (Pardal, 2018a). It suffices to say that large, commer-
cial CSCs constitute a very different proposition than smaller, cooperative 
CSCs. This is perhaps an extreme example, but the variations in the CSC 
model abound. In part, this can be explained by the fact that in most jurisdic-
tions, CSCs have been self-regulating their own activities, and thus different 
approaches and different types of CSCs have emerged. CSC Federations – 
umbrella organizations representing groups of CSCs – have attempted to 
bring some consistency to CSC practices and developed overarching codes of 
conduct that the CSCs they represent are expected to follow. However, there 
are limitations to the extent CSC Federations can guarantee adherence of 
CSCs to those voluntary codes of conduct (Jansseune et al., 2019).

An important challenge for academics and policymakers is whether and 
how the weaknesses of and threats to the CSC model can be converted 
into strengths and opportunities through governmental regulation. Gov-
ernment regulation can offer CSCs legal protection and stimulate the 
stability and sustainability of the model, in adherence to its core ethos as a 
cooperative, closed supply, non-profit and harm-reduction-driven model. 
At the same time, such a regulatory framework should also grant sufficient 
autonomy to CSCs in order to make the model attractive enough for users 
(and so avoid that they return to the illicit market). As Belackova and 
Wilkins (2018) note, there are clear advantages in engaging with CSCs and 
users in the development of legislation in this area, enhancing “consumer 
agency and responsibility” (p. 32). Furthermore, legislative efforts in this 
area should also pay attention to the extent to which their citizens, civil 
society and wider society are used to experiencing state regulation or 
intervention in other aspects of their life and activities. For instance, a 
mandatory national registry for cannabis users may be perceived as a less 
intimidating measure in jurisdictions where general state intervention is 
higher (e.g. Uruguay), than in contexts where the state does not neces-
sarily play such a role (e.g. US).

Finally, we should (re-)emphasize that while the focus of our analysis lies 
on the design of CSC regulation, we recognize that its actual enforcement 
will have significant impacts as to how CSCs will turn out to function in 
practice. This is to say that, in both a scenario where a detailed, state-led 
regulatory framework is introduced or in a context where self-regulatory 
guidelines are allowed, the way those sets of rules are enforced will be of 
crucial importance. For example, it can be the case that in a jurisdiction 
relying primarily on CSCs’ own regulations, but with close state oversight 
(for instance, through regular inspections or contact between authorities and 
CSC representatives), the CSCs will generally comply with those self-regulatory 
codes. On the contrary, it may well be that in a jurisdiction with a stricter, 
formal CSC regulation, but without proper enforcement, CSCs will deviate 
from the set requirements and boundaries, for instance, evolving into com-
mercial outlets. This may be of particular relevance for jurisdictions with 
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diluted or destabilized state capacity that may be considering regulating this 
(or other) cannabis supply model(s).

Conclusion

A key goal of this chapter was to counter the idea that non-profit models for 
the supply of cannabis remain vague proposals. Although there are only a few 
cases of actual implementation of legislation specific to CSCs, these offer a 
rather detailed overview of the key aspects of the model and how the legis-
lator intends to shape them. Lessons can be drawn from the design of legis-
lative pieces regulating CSCs, from academic proposals, as well as from what 
we already know about the self-enacted CSC practices. Uruguay, as the only 
national jurisdiction with CSC legislation still in place to date, offers a unique 
learning opportunity and we encourage future research efforts in that country.

Notes
1 We are aware that at least some CSCs or their representatives have also put forward 

their own proposals for regulation, based on their views of what a cannabis market 
should look like, including the CSC model in those scenarios. See for instance a 
2016 proposal by two Belgian CSCs: www.cannabis-social-clubs.be/csc/IMG/
pdf/2016_-_blauwdruk_tup_mambo-3.pdf (last accessed March 2019).

2 The article further indicated that such forthcoming legislation would determine the 
conditions of admission, introduce guarantees with regards to the dissemination by 
the CSCs of information about responsible use, and would define the control and 
inspection mechanisms by the competent local authorities.

3 See for instance the research reports by Monitor Cannabis and by the Latin American 
Marijuana Research Initiative.

4 Multiple factors may be contributing to the small size of CSCs in Uruguay. We 
reflect on other possible explanatory elements in Pardal et al., 2019.

5 Data from Belgium did not offer examples of such practices (Pardal, 2018a). This 
could arguably be explained by the more stringent law enforcement control applied 
in that country, as well as the relatively small volume of CSCs (Pardal, 2018b) if 
compared to the Spanish context.
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The overall aim of this book has been to inform socially beneficial cannabis 
policy reform by identifying the learnings from jurisdictions that have already 
legalized cannabis or implemented earlier cannabis law reforms, and by 
reviewing the findings from decades of research into the effective regulation 
of alcohol, tobacco and “legal highs.”

The new legal cannabis markets

The obvious place to start this journey of exploring cannabis regulation was 
to investigate the outcomes from jurisdictions that have already fully legalized 
the use and supply of cannabis. The authors of all these case studies agree that 
the relative newness of these reforms means that many of the public health 
consequences of legal cannabis markets are yet to clearly manifest themselves, 
including the impact on youth, mental illness, drug dependency, vehicle acci-
dents and emergency department admissions (Subritzky et al., this volume; 
Mosher and Akins, this volume; Fischer et al., this volume). However, these 
case studies clearly illustrate the complexities and challenges of regulating legal 
cannabis markets and identify some of the social and health risks related to a 
commercial approach to legal cannabis sales. The collective wisdom emerging 
from these chapters is that, given these regulatory complexities and the unin-
tended negative outcomes from commercialization, there is a strong case for 
conservative regulatory frameworks and related implementation that seeks to 
limit the size and scope of the new market and related industry power.

Pardo (this volume) characterizes the legal cannabis reforms enacted in 11 
US states as largely establishing for-profit commercial cannabis markets that 
are broadly regulated similarly to alcohol. These reforms were predominately 
established via citizen-initiated referenda, and the brevity and rigidness of 
these initiatives has led to the commercial alcohol-style approach and, inad-
vertently, prevented the development of more nuanced, public health ori-
ented regimes and regulation (Pardo, 2019, this volume, Subritzky et al., this 
volume).

Subritzky et al. (this volume) confirm that a minority of people with prob-
lematic cannabis use constitute the majority of the legal cannabis market in 
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Colorado, and these people have been targeted by cannabis businesses who 
exploit regulatory loopholes to promote products. The authors lament that 
more has not been done in Colorado to protect vulnerable people from the 
new commercial cannabis industry, such as requiring prominent product 
health warnings, raising prices, strengthening and widening marketing restric-
tions and mandating plain packaging. Regulating the quality of legal cannabis 
products is identified as a key regulatory challenge owing to the variability in 
potency due to different testing procedures, lack of proficiency standards for 
cannabis cultivation and difficulties in regulating and enforcing restrictions on 
chemical pesticides and other additives.

Both in Colorado (Subritzky et al., this volume) and Washington State 
(Mosher and Akins, this volume), the state governments have earned substan-
tial tax revenue from legal cannabis sales. For example, Mosher and Akins 
(this volume) report that Washington State collected US$314.8 million in tax 
revenue from cannabis sales in 2017, 26 percent more than projected. As 
expected, there have also been reductions in cannabis arrests and convictions, 
and related criminal justice costs. Mosher and Akins (this volume) point out 
the number of cannabis related low-level court filings in Washington State 
decreased from 6,879 in 2011 (the year prior to the passage of legalization) to 
only 120 in 2015, and the number of cannabis convictions decreased from 
7,303 to 1,723 over the same period. The new streams of cannabis tax 
revenue appear to have been spent in the health and social sector, including 
on services specifically responding to drug harm. In Washington State, canna-
bis tax revenue has been used to fund substance abuse education and treat-
ment programs, with the largest proportion allocated to the state’s share of 
Medicaid (Mosher and Akins, this volume). In Colorado, tax revenue has 
been used to increase funding for the Department of Education and Depart-
ment of Human Services, including US$12 million on substance disorder ser-
vices (Subritzky et al., this volume). However, over time, there will likely be 
numerous competing demands on this tax revenue, and, depending on the 
political party in power, health services for cannabis users may or may not be 
deemed a high priority. Furthermore, the impressive tax income earned from 
legal cannabis sales must be offset against the potential and often hidden extra 
costs due to cannabis-related harms, for example increasing emergency 
department admissions and mental health admissions, along with the addi-
tional spending required for general health and social services to address 
harms.

Subritzky et al. (this volume) argue that the negative outcomes and unin-
tended impacts of the Colorado commercial cannabis market support the case 
for a conservative roll-out of new legal cannabis markets. This includes 
limiting product types and allowing time for regulator rules to be developed. 
In addition, key public health initiatives, such as youth education, roadside 
driver impairment training and evaluation surveys, should be operational 
before the new legal market commences, rather than waiting to belatedly fund 
these from tax revenue from cannabis sales.
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Fischer et al. (this volume) describe how the Canadian government 
 characterized their framework to legalize cannabis as “public health” focused 
with “strict regulation” to distance their approach from the commercial 
regimes established in the US. The resulting Canadian legislation restricts 
retail distribution to approved sources, establishes an online distribution 
system, limits personal production to up to four plants per household, intro-
duces strict controls over promotion and limits product types to dried cannabis 
plant and oils. Significant regulatory powers are delegated to the territories 
and provinces, including setting the legal age of use, rules concerning public 
consumption, home production and retail distribution. Based on the plans 
released to date, this devolution will result in considerable heterogeneity in 
cannabis regulatory frameworks between territories and provinces (e.g. gov-
ernment shops in Quebec, private retail outlets in Alberta, and a hybrid of 
public and private outlets in British Columbia) (Fischer et al., this volume). 
Fischer et al. (this volume) conclude that due to the newness of the reforms, 
many key questions about the Canadian model remain unanswered. These 
include: Can heavily regulated legal outlets compete with the numerous 
unregulated ones? What will be the impact of legal cannabis on health and 
social harm, and levels of use by youth under the legal purchase age? And, 
what will be the outcome of the marketing tactics employed by commercial 
cannabis companies, some of which have already been subject to financial 
take-over and investment by alcohol and tobacco companies?

The final case study of a legal cannabis market is the often-overlooked 
Uruguay cannabis reforms. It is important to consider the Uruguayan can-
nabis regime due to the emphasis placed on making provision for non-
commercial legal means of cannabis supply. Cannabis is legally available via 
three sources: home cultivation, Cannabis Social Clubs (CSCs) and via 
retail purchase from pharmacies. Despite the controversial user registration 
requirement, both home cultivation and CSCs have proven popular supply 
options. As of September 2019, there are 7,286 current registered home 
cannabis growers and 126 CSCs. It is the retail sale of cannabis via pharma-
cies that has experienced the greatest implementation issues, including the 
small number pharmacies wanting to sell cannabis, shortfalls in the amount 
of cannabis commissioned by government to meet demand, and government-
approved cultivators producing cannabis that did not meet the required 
standards. Queirolo and colleagues (this volume) argue that a key measure 
of the success of the Uruguay reforms is that over half of cannabis users 
now obtain their cannabis from legal sources, rather than financially sup-
porting the illegal drugs trade and related criminal organizations.

Re-evaluating decriminalization and depenalization 
approaches

We acknowledge that while the recent examples of cannabis legalization 
have grabbed considerable global attention, there are many examples of 
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earlier cannabis law reforms that have been in place for decades. These can 
offer alternative “middle ground” approaches to cannabis policy reform that 
do not entail the establishment of a fully commercial cannabis market. 
Before the wave of legal cannabis market reforms began, these approaches 
were often considered smart, pragmatic responses to cannabis use that both 
significantly reduced the number of arrests and convictions for cannabis, and 
the related criminal justice costs, and established tolerance of cannabis use. 
Many were local responses in the face of national policy inertia, and this 
“local customization” contributed to policies that particularly fitted local 
communities. Some of these early reforms suffered initial implementation 
problems that were only addressed over time. Many were considered highly 
controversial at the time, and hence attracted political opposition that led to 
some policy retrenchment and some case reversals. Yet, by and large, these 
decriminalization and depenalization approaches have remained in place. 
Given the recent emergence of fully commercial cannabis markets, it seems 
timely to re-evaluate these pragmatic policy responses to see if they can be 
reinvigorated and expanded to provide an acceptable compromise between 
criminal penalties on the one hand and a fully commercial cannabis sector on 
the other.

Eastwood (this volume) summarizes the numerous examples of cannabis 
decriminalization, including instances where laws have been specifically 
passed to remove criminal penalties for minor cannabis offending (i.e. de jure 
reform), and examples where minor cannabis offenses have been given a low 
priority for arrest and prosecution (i.e. de facto reform). Eastwood (this 
volume) cautions that while there is a wealth of evidence on cannabis 
decriminalization, it is difficult to assess the actual impact on cannabis con-
sumption levels due to the many confounding factors and drivers of cannabis 
use. Nevertheless, she concludes it is safe to say based on the assessment of 
the many examples of decriminalization, that the ending of criminal penalties 
for personal cannabis use has not led to an explosion in use.

Eastwood (this volume) points out that cannabis decriminalization can 
result in significant criminal justice savings (i.e. police, courts, probation and 
prison services) and improve employment opportunities for people who 
would otherwise be criminalized. Eastwood (this volume) also notes that 
police often come to support decriminalization, as this approach improves 
relationships with the public. However, decriminalization can fail to deliver 
these benefits if the policy is poorly implemented and people are not actually 
diverted away from the criminal justice system due to the net-widening 
activity of police, high administrative sanctions, low thresholds for eligibility 
and ongoing racial profiling (Eastwood, this volume).

Hughes (this volume) recounts that Australia was an early reformer of 
cannabis laws with four states/territories introducing de jure decriminaliza-
tion involving prohibition with civil penalties. A second wave of seven 
states/territories introduced de facto decriminalization involving police 
diversion and cannabis cautioning programs. Although these reforms were 
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seen to reduce criminal justice costs without generating any increase in the 
use of cannabis, a number of unintended effects emerged including net- 
widening, non-compliance and exploitation of the schemes by organized 
crime. In the context of widening societal awareness that cannabis use could 
be associated with serious health risks, these perverse outcomes fueled 
opposition and retrenchment of the civil penalty schemes. Hughes (this 
volume) summarizes the current mood for further reform in Australia as one 
of “wait and learn” from the international examples of legalization, and a 
growing recognition that repeating the approach taken with alcohol and 
tobacco would be a mistake.

Belackova and colleagues (this volume) explore an important aspect of 
cannabis policy reform that tolerates or explicitly permits small-scale home 
cultivation of cannabis. This can occur within wider depenalization, decrimi-
nalization or legalization of cannabis, and can stipulate no commercial sales 
(i.e. gifting only). The variability in provisions for home cultivation, as well as 
the availability of alternative options for supply (e.g. cafes and retail outlets), 
complicates the evaluation of home-cultivation policies. Home cultivation 
could potentially reduce enforcement costs by permitting self-supply, shift 
demand away from the black market, and – in cases of full legalization – 
provide a non-commercial source of supply. Questions remain as to whether 
home cultivation stimulates use by increasing availability (even though there 
are officially no legal sales), and whether growers will actively engage with 
information on safer pesticide and fertilizer use, and other safe growing tech-
niques. Belackova and colleagues (this volume) suggest an important step for 
evaluating home cultivation policies is to include questions in data collection 
systems about all the different ways users obtain their cannabis (i.e. home-
grow, purchase from black market, purchase from legal outlet).

Lessons from local pragmatic responses

Blickman and Sandwell (this volume) detail how local government authori-
ties have played important roles in developing creative local policy responses 
to drug problems, notably in the Netherlands (cannabis “coffeeshops”) (see 
also Korf, this volume), Denmark, Germany and Switzerland (see also 
Anderfuhren-Biget et al., this volume). Local customization has also played 
an important part in US states that have legalized cannabis by allowing coun-
ties to opt out of some regulation, for example in relation to retail cannabis 
outlets. Subritzky (this volume) notes that in Colorado, local government has 
played an important role in introducing public health regulation of the legal 
cannabis market, including with respect to external signage, opening hours, 
outlet density and the application of chemical pesticides during the cultiva-
tion stage. Blickman and Sandwell (this volume) argue that this “local 
customization” can soften opposition to reform and allow for more nuanced 
reform responses for localities with different demographic make-ups, histories 
and political visions. At the same time, these local experiments are ultimately 
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restrained by national law and policy and this can impede further development 
of such regimes to address outstanding problems. In addition, unless local 
regulatory responses to cannabis use are reflected in national laws and regula-
tions, they are at increased risk of reversal by policy changes at national or 
other local levels.

Anderfuhren-Biget et al. (this volume) describe how in Switzerland, the 
absence of a political consensus about how to address cannabis use led to 
piecemeal reforms and localized initiatives. In 2012, criminal sanctions for 
adult cannabis use were replaced with administrative fines. A subsequent 
2017 federal judicial review concluded that possession of less than ten grams 
of cannabis should not be punishable by either a fine or other penalty. Mean-
while, Swiss entrepreneurs had become involved in the medicinal cannabis 
industry, including producing and selling low-THC/high-CBD cannabis 
products. This led to the rapid development of a multifaceted market for 
legal cannabis with less than 1 percent THC, including the introduction of 
federal market guidelines in early 2017. By the summer of 2018, more than 
600 cannabis companies were officially registered, and a large number of 
products are currently available on the market.

Anderfuhren-Biget et al. (this volume) note the contrast between the US 
experience of legalization, which was characterized by the bringing together 
of a range of stakeholders to support the reforms, and the lack of political 
consensus on cannabis in Switzerland. As a result, they propose a model that 
would establish a restrictive model of cannabis market regulation, including 
separating the medical from the non-medical market, establishing dedicated 
stores and thorough tracking of production and sales practices. The model 
includes enhanced public health protections for consumers, such as harm-
related taxation rates and a prohibition on sales of smoking paraphernalia 
from cannabis shops.

Perhaps the most well-known of the early cannabis law reforms is the 
Dutch cannabis “coffeeshop” regime that emerged locally during the late 
1970s. The Dutch approach took decriminalization a step further by per-
mitting users to buy and use small amounts of cannabis in “coffeeshops.” 
Korf (this volume) explains that over the subsequent decades, control of the 
coffeeshop policy vacillated between local municipalities and national gov-
ernment. The eventual result is a well-defined set of national regulations 
and enforcement policies, including a minimum age and maximum amount 
of cannabis per transaction, as well as provisions for local arrangements, 
including a zero coffeeshop option. In more recent times, there has been 
some retrenchment of the system with the introduction of a residents-only 
criterion to prevent cannabis tourism, and private club criterion requiring 
patrons to register as members. The unintended impact of the increased 
restrictions on cannabis coffeeshops has been a tendency for people to 
return to purchasing cannabis from street drug dealers, resulting in associ-
ated problems. A long-standing problem has been that while the retail side 
of the cannabis market is regulated via the coffeeshops, the supply of cannabis 
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from the black market continues, with the related problems of organized 
crime involvement and no safety regulation of cannabis products. In 2017, 
after pressure from municipal authorities and the election of a new govern-
ment, a policy trial was announced that would enable up to ten municipal-
ities to organize the regulated supply of cannabis to coffeeshops in “a closed 
circuit from plant to consumer.”

Cannabis Social Clubs (CSCs) are another well-known example of a 
 pragmatic grassroots response that developed in the context of cannabis 
decriminalization, whereby users self-organize to combine their permitted 
individual plant cultivation quotas into one larger collective crop and then 
share the resulting harvest among club members. Araña and Parés (this 
volume) describe that while over 800 CSCs are currently operating in Spain, 
with some in operation for over 15 years, there is still no national framework 
in place to regulate them. As a result, the clubs have been left to self-regulate, 
leading to different approaches and different types of social clubs, with some 
larger clubs pursuing commercial activities by providing cannabis to tourists. 
Recent unfavorable Spanish court rulings suggest CSCs will be required to 
return to their original civil club origins to survive, including by reducing 
their membership numbers, demonstrating genuine club participation, and 
restraining the scale of cannabis production.

Jamaica also offers a unique local response to cannabis influenced by long-
standing societal debate concerning the use of cannabis for “sacramental pur-
poses” by Rastafarians and Maroons, incidents of police brutality related to 
cannabis law enforcement and the lobbying of civil society organizations and 
traditional local ganja growers. In 2015, the Dangerous Drug (Amendment) 
Act decriminalized cannabis use, allowed use by Rastafarians in the context of 
their religious faith (as a religious sacrament) and allowed home cultivation of 
up to five plants for folk medicinal use. The Jamaican reforms had both social 
equity and economic objectives, including stimulating rural economic devel-
opment, ending the exclusion of people previously discriminated against via 
cannabis law enforcement and supporting traditional communities involved in 
cannabis cultivation.

Lessons from alcohol, tobacco and legal highs

Part III of the book investigates the learnings that can be drawn for legal cannabis 
regulation from decades of research into effective regulation of alcohol, 
tobacco and legal highs. This substantial body of research suggests that while 
cannabis has some unique psychoactive, health, social and production charac-
teristics, many of the key findings from research into the regulation of 
alcohol and tobacco is highly relevant to developing an effective regulatory 
framework for cannabis. An important implication is that politicians and 
policymakers need to familiarize themselves with this body of research when 
designing regulatory frameworks for legal cannabis, rather than treating cannabis 
as a largely novel regulatory exercise.
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Stockwell et al. (this volume) explain that decades of alcohol research 
show that public health outcomes improve when alcohol is less affordable, 
less available and less marketed. Particularly effective regulatory tools include 
a minimum price for alcohol and restricting the density of alcohol outlets. 
Government monopolies over the sale of alcohol have been found to be 
effective for applying these two key policy levers, as well as for enforcing 
point-of-sale checks on sales to intoxicated and underage customers. Product 
labelling and point-of-sale messaging can also make valuable contributions in 
raising awareness of health risks and safe consumption guidelines and help 
create public support for evidence-based regulations. Finally, Stockwell et al. 
(this volume) recommend ongoing monitoring of policy implementation and 
related health outcomes against objective criteria to support the achievement 
of public health outcomes.

Gartner and Hall (this volume) similarly identify a range of lessons from 
tobacco control that could be effectively translated to cannabis regulation, 
such as substantial product taxes, age restrictions on sales, smoke-free pol-
icies, restrictions on promotional activities, track and trace programs to 
identify black market supply and plain packaging. Based on tobacco 
research, high taxes on legal cannabis products can be expected to limit 
youth use and discourage heavy consumption among both youth and adult 
users. Gartner and Hall (this volume) recommend that a proportion of can-
nabis tax revenue be specifically dedicated to funding cannabis-related 
regulation, including controlling the black market, drug treatment pro-
grams and cannabis research. Gartner and Hall (this volume) argue that as 
there is no established legal cannabis industry or cannabis consumer base, 
regulators should take the opportunity to pursue ambitious regulatory con-
trols, including limiting the number of retail licenses to control the size of 
the cannabis market, establishing state or not-for-profit monopolies over 
sales, mandating limits on the level of THC in products and requiring user 
licenses.

Rychert and Wilkins (this volume) revisit the ultimately unsuccessful 
attempt to regulate “legal highs” in New Zealand to identify key mistakes 
that should be avoided when developing a legal cannabis regime. The Psy-
choactive Substances Act 2013 was a world-first attempt to regulate the out 
of control grey market for “legal highs.” It was passed with great fanfare in 
2013 and an interim regulated market immediately established. Yet, this 
interim market was effectively ended by legislative amendment after only 
nine months due to concerns about health impacts and growing public 
opposition. Rychert and Wilkins (this volume) identify a number of key 
issues that led to this failure, including insufficient time for planning; not allo-
cating sufficient budget and expertise to the regulatory authority; lack of 
regulation of price, product type, product potency, outlet density and 
opening hours; gaps in the system with regard to monitoring adverse events 
from products; lack of ongoing engagement with health stakeholders and 
failure to communicate with the public about the policy aims. There are also 
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important questions about the role the legal high industry played in instigat-
ing policy change and developing the regulatory regime.

New cannabis legalization proposals

The final section of the book provides two new proposals to advance middle-
ground approaches to cannabis law reform. These proposals provide alternative 
approaches to commercial models and attempt to address key outstanding 
issues in these new models.

The first new model comes from New Zealand and proposes that the com-
munity trusts currently utilized to sell alcohol and operate gambling gaming 
machines could be adapted to sell cannabis. Wilkins and Rychert (this volume) 
explain that community trusts have been purposively designed to suppress 
market expansion and, instead, are expected to focus on philanthropic goals, 
such as promoting sports, education or cultural activities. A proportion of the 
revenue from the commercial activities of the community trust is allocated to 
local “not-for-profit” community services. There is an implicit expectation 
that community trusts will be more accountable to their local community than 
profit-driven businesses, via community-elected board members and com-
munity polls of the ongoing operation of a trust. To avoid ethical risks associ-
ated with direct industry funding of the community sector, Wilkins and 
Rychert (this volume) propose the inclusion of four mechanisms in the trust 
model framework: allocation of community grants via an independent national 
committee based on objective social need; banning of direct funding and 
sponsorship of community groups; central administration by a health agency; 
and providing ongoing education to “not-for-profit” community organiza-
tions concerning the risks of direct industry funding and partnership.

Decorte and Pardal (this volume) return to the Cannabis Social Club 
model and discuss the regulatory infrastructure required to make CSCs more 
viable. The lack of central government regulation has been identified as a 
key limitation in the Spanish CSC movement. Such a regulatory framework 
is needed to support social clubs to be more stable and sustainable, but also 
to stop them drifting towards commercial operations, such as selling cannabis 
to tourists. Decorte and Pardal (this volume) recommend that CSCs should 
operate as “not-for-profits,” with no advertising or marketing, and register 
in some form of regional or national database. A national agency is required 
to oversee their regulation and implementation. They discuss a range of 
regulatory requirements for CSCs, including: a residency criteria for mem-
bership to avoid tourism and related commercialization; limits on the 
maximum number of members; limits on the number of plants a CSC is 
allowed to grow; a system for traceability and documentation of the cultiva-
tion process; limits on the quantities the CSCs can distribute to their 
members; and restricting the product to herbal cannabis and hashish. Regu-
lations should also require CSCs to collaborate with local health departments 
and non-government drug organizations to provide information to club 
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members about health risks, harm reduction strategies and drug treatment 
services. It is also important that the regulatory framework protects the auto-
nomy of CSCs in order to ensure the model remains attractive to users and 
avoids them returning to the black market.

Overall conclusions

Seventeen key conclusions emerge from the chapters authored for this book:

1  The existing legal cannabis markets have not been in operation long enough 
for their social and health impacts to fully manifest;

2  Experience of cannabis legislation to date has demonstrated the complex-
ities of developing regulatory frameworks for cannabis production and 
products;

3  Existing legal cannabis markets confirm that problematic cannabis users 
are responsible for the majority of legal cannabis sales;

4  Successful reform movements to date demonstrate the importance of 
consensual solutions concerning the regulation of cannabis use and 
markets in order to unify as many stakeholders as possible behind a 
common proposal;

5  Early experience of cannabis legalization demonstrates that legal cannabis 
markets can attract substantial demand away from the black market, but 
some level of black market activity persists, reflecting the need for regulatory 
controls such as purchase-age restrictions, bans on particularly high-risk 
product types, absence of legal retail outlets and shortfalls in legal supply;

6  Given the complexities of regulating legal cannabis markets and the risk 
that vulnerable cannabis users will be exploited by commercial cannabis 
sellers, there is a strong case for an initially restrictive regulatory frame-
work and conservative implementation of a legal cannabis market;

7  Regulatory rules are required to prevent the cannabis industry from 
directly funding the community sector to enhance their public image and 
political influence, including: the banning of direct funding and sponsor-
ship of community groups, central administration of cannabis regulation 
by a health agency and providing ongoing education to the community 
sector concerning the ethical risks of direct industry funding;

8  While cannabis has some unique psychoactive, health, social and produc-
tion characteristics, many of the key findings from studies of effective 
alcohol and tobacco regulation are highly relevant to the regulation of 
cannabis, including high product taxation, minimum pricing, restrictions 
on the density of retail outlets, plain packaging, smoke-free policies, age 
restrictions on sales, restrictions on advertising and promotion and track 
and trace programs to identify black market supply;

9  Based on the experience of trying to regulate a legal high market in New 
Zealand, it is likely that the establishment of a regulated legal cannabis 
market can be undermined by a lack of forward planning, inadequate 
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resourcing of the regulatory agency, lack of detailed regulation of the 
retail market, lack of engagement with key health stakeholders, poor 
communication of policy aims to the general public and a flawed system 
for monitoring adverse events from use and products;

10  The legalization of cannabis provides opportunities to address social 
equity issues related to cannabis enforcement, including discrimination 
against minorities, disproportionate penalties and inhibiting rural eco-
nomic development, via the expungement of previous convictions, pro-
viding support to enter the cannabis industry and by specifically allocat-
ing cannabis licenses to affected communities;

11  Many of the earlier cannabis law reform approaches were local responses, 
and this “local customization” has allowed them to be adapted to the 
characteristics of their communities. At the same time, local experiments 
are ultimately restrained by national law and policy, and there is a need 
for alignment between local, regional (state) and national policies to 
avoid the risk of policy reversal and to allow further development of such 
regimes to address outstanding problems;

12  There are a range of early examples of pragmatic “middle ground” can-
nabis law reforms that have established legal tolerance of cannabis use 
while avoiding a commercial cannabis market, such as decriminalization, 
cannabis coffeeshops and CSCs, which – despite some incidences of 
retrenchment – have largely been accepted and could now be revitalized 
and further extended;

13  It is recommended that “decriminalization” options include provisions 
for home cultivation and social clubs in order to provide an alternative 
means of supply to the black market and its related harms. However, the 
extent to which home cultivation can address the supply side of the 
market and reduce harms associated with the illegal trade remains an 
issue;

14  CSCs require central regulation to ensure their stability and sustainability, 
and to allow them to realize their full public health and wider policy 
potential;

15  Non-commercial modes of legal cannabis supply, such as home cultiva-
tion and CSCs, have proven to be popular among cannabis users in legal 
cannabis markets, but questions remain about their capacity to meet the 
needs of all types of consumers, some of whom will not be interested in 
home cultivation or joining a cannabis club;

16  State or not-for-profit monopolies for alcohol have been found to be 
most effective at applying key policy levers to achieve public health out-
comes, and hence are worthy of consideration for legal cannabis sales;

17  Community (in stead of community) trusts in the New Zealand 
example may offer an approach to selling cannabis that aims to reduce 
commercial incentives for market expansion, introduce community 
oversight into the local cannabis retail environment and provide signi-
ficant funding for local community services.
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